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Mandatory programs are called for' would drop to 3,000,000 barrels per day. reached by the tax can receive a rebate
and I believe that the American people I would envision the President using through various subsidy mechanisms. A
will respond positively to mandatory pro- these 4 years to make a staged rec ction further advantage to a tax system is that
grams as long as they are convinced in imports as energy conservation eas- funds not rebated are available to find
that sacrifices are not in vain and that ures in this country improve in so isti- solutions to the' energy problem.
they are -shared equitably by all Am ri- cation and begin to yield meaningf re- I have dealt at some length with how
cans. In that regard I agree with e suits and additional domestic supp s we should reduce domestic consumption
President that the people of our Natiol are brought on line. The next targ of energy because my bill will signal the
are capable of great sacrifice, if only they would be in order. In the immediate fu- necessity for such efforts -and should
ca see a clear goal worthy of the effort. re we take no precipitous action,-but rigger a debate, not only in Congress,

A~ bill requires that the President o y do what is necessary toprovide lead- lt also in the country. It states in the
file a hedule with the Congress within es ip and reduce balance-of-payments cirest terms that we will protect our-
60 day of the enactment of this legis- defiecs. sel from bankruptcy through self-
lation wtch sets forth maximum import As te Senate well knows, it would not indul ence; that we are prepared for-
levels thro h 1985 and that from the be enou to simply slash imports with- sacrifi e.'Winston Churchill in "The
date of sucleport, imports not exceed out at the ame time implementing strat- Gatheri' Storm" recites some lines
5,500,000 bar is per day for the re- egies for rucing domestic consumption from an known author:
mainder of 15, and that there be and bringin on additional supply. The 'Who is in age ofthe clattering train?
further reduotio over the next 4 years Congress pass the Petroleum -Alloca- The axles cr k and the couples strain;
so that in 1980 pet leum imports do nbt tion Act and tt machiney is still in And the pace ihot and the points are near,
exceed 3,000,000 bar!ls per day, and in place to determinvho is entitled to what And sleep has adened the driver's ear;
1985 2,000,000 barrelsper day. Imports level of imported rude and product. Andthe signals sh through the night in
which are specifically c itted by the That Allocation Acalso can serve to vain,
President to establishing nd augment- distribute energy wit . the borders of For death is dn ch ge of the clattering

train."
ing a National Strategic E rgy Reserve the United States.
System would not be counted (r the pur- It cannot, however, de rmine energy Certainly there are any differences
poses of my amendment. supply at the retail level. e have had between 1974 and the la 1930's, but one

At-this point I would invite d cussion experience wit oil conservat n through aspect is similar. Just as t democracies
of the implementation of any res ction inconvenience and it is clear tlt a more could have best opposed G an rearm-
on imports. We must consider in tal orderly and equitable system is quired ament at the first instance f violated
the different effects on our dome ic The Allocation Act will create urden- treaties, so consuming natio can best
economy of importing refined produc some lines if implemented at a retail respond to the QPEC oil cartel w rath-
while excluding crude oil and vice versa. level. er than later. There is a tende y for
We must not only lool kfor a Band-Aid to vThe transportation sector of our econf institutions, particularly democrac in-
cover our current painful problem, but oy is the most fruitful area for energy stitutions, to shrink from complex prob-
seek long-range solutions that r'late-to coervation for two reasons. First, we lems. Not only is our energy' problem
both our energy needs and to our fiscal find very high percentage of energy complex, but it is remote. People arefutur ~ ~ ~ ~ ~ ~ ~ ~ ' vr hig pecnage of welnb.erghy~_.
future. It may well be that imported nu ion in this sector. Second, aroused by shortage and their leaders
product has a greater adverse impact wastefu consumption is significant and respond. But we have no shortage, rathe;
than imported crude. The mix between can be drtically reduced without cat- we have an increasing debt and this is
product and crude will have important ing unempl yment or other great hard- not yet so immediately threatening as to
ramifications for independent and major ship. arouse broad public concern, unified lead-
oil companies; for the siting of domestic As we fash~ a- mandatory conserva- ership, and effective action. We drift on
refi ers; for conversion of utilities to tion program, anumber of goals must be in the hope of better times. This is a
coal nd for our balance-of-payments kept in mind. Such a program must re- vain hope because better times will only
deficit. believe imported crude should duce gasoline consumption; not discrim- come through immediate efforts to con-
be favoid over imported product. inate against people on the basis of- serve fuel and generate alternative sup-

It woul be a contradiction in terms wealth; not create black markets, hoard- ply. We cannot be hypnotized into in-
to create g/ater dependence on foreign ing or artificial shortages, and finally, not action.
technologies we implement Project strengthen present recessionary or infia-
Independence. ae ration of crude to re- tionary pressures in the economy, but By Mr. CHILES (for himself, Mr.
fined imports is complex decision that rather weaken such pressures. BAYH, Mr. BEALL, Mr. BIDEN,
should be thorou ly aired and thor- Proposals may be grouped in two gen- Mr. BROCK,'Mr. CLARK, Mr. CRAN-
oughly understood. . eral categories; rationing or taxing. Ra- STON, Mr. HATFIELD, Mr. HATHA-

Let me detail the s of reductions tioning can be of the World War II type WAY, Mr. HUMIPHREY, Mr. MA-
that are proposed in amendment. where nontransferrable coupons are is- TH1AS, Mr. MCGOVERN, Mr. MET-
The American Petroleum stitute tabu- sued. I reject this approach because I be- CALF, Mr. MONDALE, Mr. PACK-
lated aggregate U.S. crude iorts in the lieve a black market would be soon cre- WooD, Mr. PERCY, Mr. PROXMIRE,
4 weeks ended November ,1974 at ated in coupons. I suspect that sanctions M. ROTH, Mr. STAFFORD, Mr.
3,858.000 barrels per day, up f, 3,541,- for dealing in the black market would WEICKER, Mr. STONE, Mr. -GA.RY
000 barrels in the same period year meet with widespread apathy and that W. HART, Mr. NELSON, Mr. PHILIP
earlier. Aggregate product impor were consequently the force of law would be A. HART, and Mr. HASKELL):
3,034,000 barrels per day in the 4 weakened. Another drawback would be S. 5. A bill to provide that meetings
period versus 2,005,000 barrels perda the administrative costs associated with of Government agencies and of congres-
year earlier. We are up substantially ove establishing this system. Transferrable sional committees shall be open to the
last year -in both categories. From this oupons would eliminate the possibility public, and for other purposes. Referred
data we can estimate that total imports oa black market, but in my opinion to the Committee on Government Op-
for refined product and crude oil.range on- transfer of coupons is permitted, erations.
between 6,500,000 barrels and 7,000,000 we h e created a mixture of tax and sub- Mr. CHILES. Mr President, in Janu-
barrels per day. -My ame.ndmenlt would sidy. ose who desire gas beyond their ary 1973, I introduced 5. 260, the Fed
require a reduction of slightly less than quota w incur additional costs imposed eral Government in the Sunshine Act.
22 percent to 5,500,000 barrels; a reduc- by the ra oning system a ththose who The purpose of this bill is to provide for
tion of slightly over a million barrels per 'use less t their quota can exchange more public access to the work of the
day for calendar'year 1975. This repre- extra entitler ]nts formoney. There may legislative and executive branches of
sents only an 8-percent reduction in our be a more sophticated method through Government by making most meetings of
petroleum use.andjust over a 3.5-percent our tax system. If we can rebate gas tax congressional committees and Federal
reduction in total energy use. revenues on a weekly, monthly, or yearly agencies open to all interested persons.

'-The President:would then-have the dis- basis under our existing tax system; we Since the introduction of the bill, we
cretion-to set import levels at this 1975 can work equity for all our people at ev- have had a conference cosponsored by
level or below until 1980 when the ceiling cry income level. Those who are not Common Cause and two rounds of hear-
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ings at which a number of agency officials
and Members of Congress testified. After
each discussion on the bill, we considered
the many thoughtful suggestions and
made revisions to reflect the most dis-
cerning of them.

The bill that I am reintroducing today
as S. 5, is, therefore, 'a much more re-
fined bill, a bill which has been carefully
examined by many of the people who
will beaffected by its passage.

Support for the bill within the Senate
has been encouraging. 'The concept of
opening up congressional markup ses-
sions and conferences has been over-
whelmingly accepted by the Democratic
conference. Last Congress, we had 26
cosponsors for the bill. This Congress we
hope to have even more.

Secrecy in Government has become
synonymous, in the public's mind, -with
deception by the' Government. While
some matters must be discussed in closed
session, these are few and are specifically
provided for in the bill, to insure that
the bill itself will'-not become a shield
behind which Government can hide its
deliberations from the people.

The experience we have had with open
'meetings in the 93d -session shows that
committees can work as effectively or
more effectively in the pu'blic. For the
past 2 years the Government Opera-
tions Committee, the Banking, Housing,
and Urban Affairs Committee, and the
Interior. Committee have held open
markup sessions.'They have dealt effec-
tively and openly with such important,
and often controversial, legislation as
the Congressional Budget and Impound-
ment Control Act of 1'973, the Energy Re-
organization Act of 1973, Federal Regu-
lation of Lobbying Amendments, the
Housing and 'Community Development
Act of. 1974, control of export-import
banking, energy allocation, land use pol-
icy, Executive privilege, consumer pro-
tection, surface mining, and mineral
leasing.

I hope that the Senate will act on the
bill this Congress. 'With the public so
keenly aware these days -of the things
that can go wrong in the governmental
decisionmaking process, it is incumbent
upon the Senate to show them that we
are willing to eliminate the practices
which foster wrong decisions.

Mr. President, I 'ask' for unanimous
consent to have the bill printed in full at
this point in the RECORD.

There being no objection, 'the bill was
ordered to be printed in the RECORD, as
follows:

S. 5

Be it enacted by the Senate and House' of
Representatives of the United Stafes of
America in Congress assembled, .

SECTION 1. SHORT TITLE-This Act may .be
cited as the "Government in the Sunshine
Act".

SEC. 2. DECLAarTION OF POLICY.--Tt is here-
by declared to be the policy of the United
States that the public is entitled to the full-
est practicable information regarding the
decisionmaking processes of the Federal
Government.

SEC. 3. DEFNTrrIONS.-For purposes of this
Act-

(1) "National defense" means-
(A) the protection of the United States

and its military forces against actual-or po-
tential military attack by a foreign power,

(B) the obtaining of foreign intelligence
information deemed essential to the military
defense of the United States or its forces;

(C) the protection 'of information essen-
tial to the military defense of the United
States or its forces against foreign intelli-
gence activities; or

(D) the protection, to the extent specifi-
.cally found necessary by the President in
awriting, of the United States against over-
throw of the Government by force; and

12) "Person" includes an individual, part-
nership, corporation, associated governmen-
tal authority, or public or private organiza-
tion.
TITLE I-CONGRESSIONAL PROCEDURES

SEC. 101. SENATE COMMITTEE LEARI/NG Pao-
CEDoRE.-(a) 'The Legislative Reorganization
Act of 1946 is amended-

(1) by striking out the third sentence of
section 133(b);

(2) by striking out subsections (a). (b),
and (f) of section 133A;

(3) by adding after section 133B the fol-
lowing:

"OPEN SENATE COMMIITIEE M5EETINGS

"SEC. 133C. (a) Each meeting of each stand-
ing, select, or special committee of the Sen-
ate, or subcommittee thereof, including
meetings to conduct hearings, shah be 'open
to the public: Provided, That a portion or
portions of such meetings may be -closed to
the public if the committee or subcommit-
tee, as the case may be, determines by a vote
of a majority of a quorum of the committee
or subcommittee present that the matters to
be discussed or the testimony to be taken at
such portion or portions-

"(1) will disclose matters necessary to be
kept secret in the interests of national de-
fense or the necessarily confidential conduct
of the foreign policy of the United States;

"(2) will relate solely to matters of com-
mittee staff personnel or internal staff man-
agement or administration;

_"(3) will tend to charge with crime or mis-
conduct, or to disgrace any person, or will
represent a clearly unwarranted invasion of
the privacy of any individual: Provided, That
this paragraph shall not apply to any Govern-
ment officer or employee with respect to his
'·official duties or employment: And provided
further, That as applied to a witness at a
.meeting, -this paragraph shall not apply un-
less the witness requests in writing that the
hearing be closed to the public;

"(4) will disclose information pertaining
to any investigation conducted for law en-
forcement purposes, but only to the 'extent
that the disclosure would (A) interfere with
enforcement proceedings, (B) deprive a per-
son of a right to a fair trial or an impartial
adjudication, (C) disclose the identity of a
confidential source and, in the case of a rec-
ord compiled by a criminal law enforcement
authority in the course of a criminal investi-
gation, or by an agency conducting a lawful
national security intelligence investigation,
confidential information furnished only by
the confidential source, (D) disclose investi-
gative techniques and procedures, or (E) en-
-danger the life or physical safety of law en-
forcement personnel; or

"(5) will disclose information relating to
the trade secrets or financial or commercial
information pertaining specifically to a given
person where-

"(A) a Federal statute requires the in-
formation to be kept confidential by'Govern-
ment officers and employees; or

"(B) the information has been obtained by
the Federal Government on a confidential
basis other than through an application by
such person for a specific Government finan-
cial or other benefit, and the .information
must be kept secret in order to prevent grave
anad rreparable injury to the competitive
position of such person.
A separate vote of the committee shall be

taken with respect to each committee or
subcommittee meeting a portion or portions
of which are proposed to be closed to the
-public pursuant to this subsection. The vote
'of each committee member participating In
each such vote shall be recorded and no
proxies shall be allowed. Within one day of
'such vote, the committeee shall mnake pub-
licly available a written copy of such vote
and, if a meeting or portion thereof is
closed to the public, a full written explana-
tion of its action.

"(b) Each standing, select, or special com-
mittee of the Senate, or subcommittee there-
of, shall make public announcement of the
date, place, and subject matter of each meet-
ing at least one week before such meeting
unless the committee or subcommittee de-
termines by a vote of a majority of a quorum
of the committee or subcommittee present
that committee business requires that such
meeting be called at an earlier date, in which
-case the committee shall make public an-
nouncement of the date, place, and subject
matter of such meeting at the earliest prac-
ticable opportunity.

"(c) A complete transcript shall be made
of each meeting of each standing, select, or
special committee or subcommittee (whether
.open or closed to the public). Except as pro-
vided in subsection (d) of this section, a copy
of each such transcript shall be made avail-
able for public inspection within seven days
of each such meeting, and additional copies
,of any transcript shall be furnished to any
person at the actual cost of diplication. Not-
withstanding the provisions of subsection
(d), in the case of meetings closed to the
public, the portion of such transcrint made
available for public inspection shall include a
list of all persons attending and their af-
filiation, except for any portion of such list
Wvhich would disclose the identity of a con-
fidential sc irce, or endanger the life or physi-
cal safety of law enforcement personnel.

"(d) In.the case of meetings closed to the
public pursuant to subsection (a) of this
section, the committee or subcommittee may
-delete from the copies of transcripts that
are required to be made available 'or fur-
nished to the public pursuant to subsection
(c) of this section, those portions which it
determines by vote of the majority of a
quorum of the committee or subcommittee
consist of materials specified in paragraph
·(1), (2), (3), (4), or (5) of :subsection (a)
of this section. A separate vote of the com-
mittee or subcommittee shall be taken with
respect to the transcript of each such meet-
ing. The vote of each committee or subcorm-'
mittee member participating in each such
vote shall be recorded and published and no
proxies shall be allowed. In place of each
portion deleted 'from copies of the transcript
made available to the public, the committee
,or subcommittee shall supply a full written
explanation of why such portion was deleted,
and a .summary of the substance of the
·deleted portion that does not itself disclose
information specified in paragraph '(1), (2),
43), (4), or (5) of subsection (a). The com-
mittee or subcommittee shall maintain a
complete copy of the transcript of each meet-
ing (including those portions deleted from
copies made available to the public),, for
a period of at least one year after such meet-
ing, or until the Congress following the one
in v.hich such meeting was held is assembled,
whichever occurs later.

"(e) A point of order may be raised in the
Senate against any committee or subcommit-
tee vote to close a meeting to the public
pursuant to subsection (a) of this section,
or against any committee or subcommittee
vote to delete from the publicly available
copy a portion of a meeting transcript pur-
suant to subsection (d) of this section, by
committee or subcommittee members com-
prising one-fourth or more of the total num-
ber of members of such committee or sub-
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committee present and voting for or against
such action. Any such point of order shall be
raised in the Senate within two calendar days
after the vote against which the point of
order is raised, and such point of order shall
be a matter of highest personal privilege.
Each such point of order shall immediately
be referred to a Select Committee on Meet-
ings consisting of the President pro tempore,
the leader of the majority party, and the
leader of the minority party. The select com-
mittee shall examine the complete verbatim
transcript of the meeting in question and
shall rule whether the vote to close the meet-
ing was in accordance with subsection (a)
of this section, or whether the vote to delete
a portion or portions from publicly available
copies of the meeting transcript was in ac-
cordance with subsection (d) of this section,
as the case may be. The select -committee
shall report to the' Senate within five cal-
endar days (excluding days where the Senate
is not in session) a resolution containing its
findings. If the Senate adopts a resolution
finding that the committee vote in ques-
tion was not in accordance with the rele-
vant subsection, it shall direct that there
be made publicly available the entire tran-
script of the meeting improperly closed to
the public or the portion or portions of any
meeting transcript improperly deleted from
the publicly available copy, as the case may
be.

"(f) The Select Committee on Meetings
'shall not be subject to the provisions of sub-
section (a), (b), (c), or (d) of this section."

(b) Subsection (a) of subsection 242 of the
Legislative Reorganization Act of 1970 is
'repealed.

(c) Paragraph 7(b) of Rule XXV of the
Standing Rules of the Senate is repealed.

(d) Title I of the table of contents of the
Legislative Reorganization Act of 1946 is
amended by inserting immediately below
Item 133B the following:
"133C. Open Senate committee meetings.".

SEC. 102. Clause 27(f) (2) of Rule XI of the
Rules of the House of Representatives is
amended to read as follows:

"(2) (A) Each meeting of each standing,
select, or special committee or subcommittee,
including meetings to conduct hearings, shall
be open to the public: Provided, That a por-
tion-or portions of such meetings may be
closed to the public if the committee or sub-
committee, as the case may be, determines
by vote of a majority of a quorum of the
committee or subcommittee present that the
matters to be discussed or the testimony to-
be taken at such portion or portions-

"(i) will disclose matters necessary to be
kept secret in the-interests of national de-
fense or the necessarily confidential conduct
of the foreign policy of the United States;

"(ii) will relate solely to matters of com-
mittee staff personnel or internal staff man-
agement or administration;

"(iii) will tend to charge with crime or
misconduct, or to disgrace any person, or will
represent a clearly unwarranted invasion of
the privacy of any individual: Provided, That
this paragraph shall not apply to any Gov-
ernment officer or employee with respect to
his official duties or employment: And pro-
vided further, That as applied to a witness at
a meeting, this paragraph shall not apply un-
less the witness requests in writing that the
hearing be closed to the public:

"(iv) will disclose information pertaining
to any investigation conducted for law en-
forcement purposes, but only to the extent
that the disclosure would (A) interfere with
enforcement proceedings, (B) deprive a per-
son of a right to a fair trial or an impartial
adjudication, (C) disclose the identity of a
confidential source and, in the case of a rec-
ord compiled by a criminal law enforcement
authority in the course of a criminal investi-
gation, or by an agency conducting a lawful
national security intelligence investigation,

confidential information furnished only by
the confidential source, (D) disclose investi-
gative techniques and procedures, or (E) en-
danger the life or physical safety of law en-
forcement personnel; or

"(v) will disclose information relating to
the trade secrets or financial or Commercial
information pertaining specifically to a given
person where--

"(I) a Federal statute requires the infor-
mation to be kept confidential by Govern-
ment officers and employees; or

"(II) the information has been. obtained
by the Federal Government on a confidential
basis other than through an application by
such person for a specific Government finan-
cial or other benefit, and the information
must be kept secret in order to prevent grave
and irreparable injury to the competitive po-
sition of such person.
A separate vote of the committee shall be
taken with respect to each committee or sub-
committee meeting a portion or portions of
which are proposed to be closed to the public
pursuant to this subsection. The vote of
each committee member participating in each
such vote shall be recorded and no proxies
shall be allowed. Within one day of such
vote, the committee- shall make publicly
available a written copy of such vote and, if
a meeting or portion thereof is closed to the
public, a full written explanation of its ac-
-tion.

"(B) Each standing, select, or special com-
mittee or subcommittee shall make public
announcement of the date, place, and sub-
ject matter of each meeting at least one week
before such meeting unless the committee or
subcommittee determines by a vote of a
majority of a quorum of the committee or
subcommittee present that committee busi-
ness requires that such meeting be called at
an earlier date, in which case the committee
shall make public announcement of the date,
place, and subject matter of such meeting at
the earliest practicable opportunity.

"(C) A complete transcript shall be made
of each meeting of each standing, select, or
special committee or subcommittee (whether
open or closed to the public). Except as pro-
vided in paragraph (D), a copy of each such
transcript shall be made available for public
inspection within seven days of each such
meeting, and additional copies of any tran-
script shall be furnished to any person at the
actual cost of duplication. Notwithstanding
the provisions of paragraph (D), in the case
of meetings closed to the public, the portion
of such transcript made available for public
inspection shall include a list of all persons
attending and their affiliation, except for any
portion of such list which would disclose the
identity of a confidential source, or endanger
the life or physical safety of law enforce-
ment personnel.

"(D) In the case of.meetings closed to the
public pursuant to subparagraph (A), the
committee or subcommittee may delete from
the copies of transcripts that are required to
be made available or furnished to the public
pursuant to subparagraph (C)., portions
which it determines by vote of the major-
ity of a quorum of the committee or subcom-
mittee consist of material specified in sub-
section (i), (ii), (iii), (iv), or (v) of sub-
paragraph (A). A separate vote of the com-
mittee or subcommittee shall be taken with
respect to the transcript of such meeting.
The vote of each committee or subcommit-
tee member participating in each such vote
shall be recorded and published, and no
proxies shall be allowed. In place of each por-
tion deleted from copies of the transcript
made available to the public, the committee
or subcommittee shall supply a full written
explanation of why such portion was deleted
and a summary of the substance of the de-
leted portion that does not itself disclose in-
formation specified in subsection (i), (ii),
(lit), (iv), or (v) of subparagraph (A). The

committee or subcommittee shall maintain
a complete copy of the transcript of each
meeting (including those portions deleted
from copies made available to the public),
for a period of at least one year after such
meeting, or until the -Congress following the
one in which such meeting was held is as-
sembled, whichever occurs later.

"(E) A point of order may be raised against
any committee or subcommittee vote to close
a meeting to the public pursuant to sub-
paragraph (A), or against any committee or
subcommittee vote to delete from the pub-
licly available copy a portion of a meeting
transcript pursuant to subparagraph (D). by
committee or subcommittee members com-
prising one-fourth or more of the total num-
ber of the members of such committee or
subcommittee present and voting for or
against such action. Any such point of order
must be raised before the entire House with-
in two calendar days after the vote against
which the point of order is raised, and such
point of order shall be a matter of highest
personal privilege. Each such point-of order
shall immediately be referred to a Select
Committee on Meetings consisting of the
Speaker of the House of Representatives, the
majorityleader, and the minority leader. The
select committee shall report to the House
within five calendar days (excluding days
where the House is not in session) a res-
olution finding that the committee vote in
question was not in accordance with the re,
levant subsection, it shall direct that there

.be made publicly available the entire tran-
script, of the meeting improperly -closed to
the public or the portion or portions of any
meeting transcript improperly deleted from
the publicly available copy.

"(F) The Select Committee on Meetings
shall not be subject to the provisions of
subparagraph (A), (B), (C), or (D) of this
section."

SEC. 103. (a) JOINT AND CONFERENCE COst-
IrrTTEEs.-The Legislative Reorganization

Act of 1946 is amended by inserting after
section 133C, as added by section 101(3) of
this Act, the following new section:

"OPEN JOINT AND CONFERENCE COMMITTEE
MEETINGS

"SEC. 133D. (a) Each 'meeting of each
joint committee and each subcommittee
thereof, and each committee of conference
shall be open to the public: -Provided, That
a portion or portions of,such meetings may
be closed to the public if the committee de-
termines by vote of a majority of a quorum
of the committee or subcommittee present
that the matters to be discussed or the testi-
mony to be taken at such portion or por-
tions--

"(1) will disclose matters necessary to be
kept secret in the interests of national de-
fense or the necessarily confidential conduct
of the foreign policy of the United States;

"(2) will relate solely to matters of com-
mittee staff personnel or internal staff man-
agement or administration:

"(3) will tend to charge with crime or mis-
conduct, or to disgrace any person, or will
represent a clearly unwarranted invasion of
the privacy of any individual: Provided,
That this paragraph shall not apply to any
Government officer or employee with re-
spect to his official duties or employment:
And provided further, That as applied to a
witness at a meeting, this paragraph shall
not apply unless the witness requests in
writing that the hearing be closed to the
public;

(4) will disclose information pertaining
to any investigation conducted for law en-
forcement purposes, but only to the extent
that the disclosure would (A) interfere with
enforcement proceedings, (B) deprive a per-
son of a right to a fair trial or an impartial
adjudication,. (C) disclose the identity of a
confidential source and, in the case of a rec-
ord compiled by a criminal law enforcement

S 61
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authority in the course of a criminal nvesti-
gation, or by an agency conducting a lawful
national security intelligence investigation,
confidential information furnished only by
the confidential source, ID) disclose investi-
gative techniques and procedures, or {E) en-
danger the life or physical safety of law en-
forcement personnel; or

"(5) will disclose information relating to
the trade secrets or financial or commercial
information pertaining specifically to a given
person where-

"(A) a Federal statute requires the infor-
mation to be kept confidential by .Govern-
ment officers and emnloyees; or

"(B) the information has been obtained
by the Federal CGocrnmcnt cn a confidential
basis other than through an application by
such person for a specific Government fi-
nancial or other benefit, and the information
must be kept secret in order to prevent grave
and irreparable injury to the competitive
position of such person.
A separate vote of the committee shall be
taken with respect to each committee or
subcommittee meeting-a portion or portions
of which are proposed to !be closed to the
public pursuant to this subsection. The vote
of each committee member participating
in each such vote shall be recorded and no
proxies shall be allowed. Within one day of
such vote, the committee shall make publicly
available a written copy of such vote and, if
a meeting or portion thercof is closed to the
public, a full written ;explanatlon of its

* action.
"(b) Each joint committee, subcommittee,

and committee of conference .shall make
public announcement of the date, place, and
subject matter of each meeting at least one
week before such meeting unless the com-
mittee or subcommittee determines by a vote
of a majority of a quorum of the commit-
tee or subcommittee present that committee
business requires that such meeting be called
at an earlier date, In which case the com-
mittee shall make public announcement of
the date, place, and subject matter of such
meeting at the earliest practicable oppor-
tunity.

"(c) A complete transcript shall be made
of each meeting of each joint committee,
subcommittee, and committee of conference
(whether open or closed .to the public). Ex-
cept as provided in subsection Id) of this
section, a copy of each such transcript shall
be made available for pubhlic inspection
within seven days of each such meeting,
and additional copies of -any transcript shall
be furnished to any person at the actual
cost of duplication. Notwithstanding the
provisions of subsection (d), in the case of
meetings closed to the public, the portion of
such transcript made available for public
inspection shall include a list of all persons
attending and their affiliation, -except for any
portion of such list which would disclose
the identity of a confidential source, or en-
danger the life or physical safety of law en-
forcement personnel.

"(d) In the -case of meetings closed to
the public pursuant to subsection (a,) of
this section, the Joint committee, subcom-
mittee, or committee of conference may de-
lete from the copies of transcripts that are
required to be made available or furnished
to the public pursuant to subsection (c) of
this section, those portions which it deter-
mines -by vote of the majority of a quorum
-of the committee or subcommittee consist
of materials specified in paragraph (1), (2).
(3), (4), or (5) of subsection (a) of this
section. A separate vote of the committee or
subcommittee shall be taken with respect
to the transcript of such meeting. The vote
of each committee or subcommittee member
participating in each such vote shall be re-
corded and published, and no proxies shall
be allowed. In place of each portion deleted
from copies of the transcript made available
to the public, the committee orsubcommit-
tee shall supply a full written explanation

of why such portion was deleted, and .a sum-
mary of the substance of the deleted portion
that does not itself disclose information spe-
cified in paragraph (1), ~2). (3),, 44).or (5)
of subsection (a) of this section. The com-
mittee or subcommittee shall maintain a
complete copy of the transcript of each meet-
ing (including those portions deleted from
copies made available to the public), for a
period of at least one year after such meeting,
or until the Congress following the .one in
which such meeting was held is assembled,
whichever occurs later.

"(e) A point of order may be raised against
any committee vote of a joint committee,
subcommittee, or committee of conference to
close a meeting to- the public pursuant to
subsection (a) of this section, or any com-
mittee or subcommittee vote to delete from
the publicly available copy a portion of a
meeting transcript pursuant to subsection
(d) of this section by committee or sub-
committee members comprising one-fourth
or more of'the total number of the members
of such committee or subcommittee present
and voting for or against such action. Any
such point of order shall be raised in either
House within, two calendar days after the
vote against which the point of order Is
raised, and such point of order shall be a
matter of highest personal privilege. Each
such point of order shall immediately be re-
ferred to a Select Joint Committee on Meet-
ings consisting of the President pro tempore
of the Senate, the Speaker of the 'House of
'Representatives, and the majority and mi-'
nority leaders from each House. The .select
committee shall examine the complete ver-
batim transcript of the meeting in question
and shall rule whether the vote to close the
meeting was in accordance with subsection
(a) of this section, or whether the vote to
delete a portion or portions from publicly
available copies of the meeting transcript
was in accordance with subsection (d) of
this section, as the case may be. The select
committee shall report to both Houses a con-
current resolution within five calendar days
(excluding days where either House is not
in session) containing its findings. If both
Houses adopt such a resolution finding that
the committee vote in question was not in
accordance with the relevant subsection,
they shall direct that there be made publicly
available the entire transcript of the meet-
:ing improperly closed to the public, or the
portion or portions of any meeting transcript
improperly deleted from the publicly avail-
able copy, as the case may be.

"(f) The Select Joint Committee on Meet-
ings shall not be subject to the provisions of
subsection -(a), (b), (c). or 4d) of this
section."

(b) Title I of the table of contents of the
Legislative Reorvanization Act of 1946 is
amended by inserting immediately below
item 133C. as added by section 101(c) of this
Act, the following:
"133D. Open joint and conference committee

meetings.".
SEC. 104. EXERISE .OF RcLF-MAwrroG Pow-

Ees.-The provisions of this title are enacted
by the Congress-

11) as an exercise of the rulemaking power
of the Senate and the Houe of ReDresenta-
tives, respectively, -and as such they shall be
considered as part of the rules of each House,
respectively, or of that House to which they
specifically RDDly, and such rules shall suner-
sede other rules onlv to the extent that they
are inconsistent therewith; and

(2) with full recognition of the -constitu-
tional right of either House to change such
rules ,(so far as relating to such House) at
any time, in the same manner, and to the
same extent as in the case of any other rple
of such House.

TITLE II-AGENCY PPROCED/RES

,SEC. 201. (a) This section applies, accord-
ing to the provisions thereof, to any agency,

as defined in section 551(1) of ttile -5. United
.States Code, where the body comprising the
agency consists oi two or mere members.
Except as provided in subsection tb), all
meetings (including meetings to conduct
hearings) of such agencies, or a subdivision.
thereof authorized to take action .on behalf
of the agency, shall be open to the public.
For purposes of this section, a meeting con-
sists of any procedure by which official agency
business is considered or discussed by at least
the number of agency members (or of mem-
bers of a subdivision of the agency authorized
to take action on behalf of the agency), re-
quired to take action on behalf of the agency.

(b) Subsection (a) shall not apply to any
portion or portions of an agency meeting
-where the agency determines by a vote of a
majority of its entire membership, or. in the
case of a subdivision thereof authorized to
take action on behalf of the .agency, a ma-
jority of the membership of such subdivision'
that such portion or portions of the
meeting-

(1) will disclose matters necessary to be
kept secret in the interests of national de-
fense or the necessarily confidential conduct
of the foreign policy the united States;

(2) will relate solely to individual agency
personnel or to internal agency office man-
agement and administration -or financial
auditing;

(3) will tend to charge with crime or mis-
conduct, or to disgrace -any person, or will
represent a clearly unwarranted invasion of
the privacy of any individual: Provided. That
this paragraph -shall not apply to any Gov-
ernment officer or employee will respect to
his official duties or employment: And pro-
vided further, That as applied to a witness
at a meeting this paragraph shall not apply
unless the witness requests in writing that
the meeting be closed to the public;

(4) will disclose information pertaining to
any investigation conducted for law enforce-
ment purposes, but only to the extent that
the disclosure would (A) interfere with. en-
forcement proceedings, (B) deprive a person
of a right to a fair trial or an impartial ad-
Judication, (C) disclose the identity of a
confidential source and, in the case of a rec-
ord compiled by a criminal law enforcement
authority in the course of a criminal inves-
tigation, or by an agency conducting a lawful
national security intelligence Investigation,
confidential information furnished only by
the confidential source, (D) disclose inves-
tigative techniques and procedures, JE) en-
danger the life or physical safety of law en-
forcement personnel; or (F) in the case of
an agency authorized to regulate the issuance
or trading of securities, disclose information
concerning such securities, or the markets
In which they are traded, when such infor-
mation must be kept confidential in order
to avoid premature speculation in the trading
of such securities; or

(5) will disclose Information relating to the
trade secrets or financial or commercial in-
formation pertaining specifically to a given
person where-

(A) a Federal statute requires the informa-
tion to be kept confidential by Government
officers and employees; or
. (B) the information has been obtained by
the Federal Government on a confidential
basis other than through an application by
such person for a specific Government finan-
cial or other benefit .and the information
must be kept secret In order to prevent grave
and irreparable injury to the competitive
position of such person;

(6) will relateto the conduct or disposl-
tion (but not the initiation) of a case of ad-
judication governed by the provisions of the
first paragraph of section 554(a) of title 5,
United States Code, or of subsection 1l), (2).
(4), (5), or (6) thereof.

A separate vote of the agency members, or the
members of a subdivision thereof authorized
to take action on behalf of the agency, shall
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be taken with respect to each agency meeting
a portion or portions of which are proposed
to be closed to the public pursuant to this
subsection. The vote of each agency member
participating in such vote shall be recorded
and no proxies shall be allowed. Within one
day of such vote, the agency shall make pub-
Icly available a written copy of such vote
and, if a meeting or portion thereof is closed
to the public, a full written explanation of
its action.

(c) Each agency shall make public an-
rouncement of the date, place, and subject
matter of each meeting, and whether open
or closed to the public, at least one week be-
fore each meeting. Such announcement shall
be made unless the agency determines by a
vote of the majority of its members, or in
the case of a subdivision thereof authorized
to take action on behalf of the agency, a
majority of the members of the subdivision,
that agency business requires that such
meetings be called at an earlier date, in which
case the agency shall make public announce-
ment of the date, place, and subject matter
of such meeting, and whether open or closed
to the public, at the earliest practicable op-
portunity.

(d) A complete transcript or electronic
recording adequate to fully 'record the pro-
eeedirgs shall be made of each meeting of
each agency (whether open or closed to the
public). Except as provided in subsection
(e) of this section a copy of the transcript
or electronic recording of each such meeting,
together with.any official minutes of such
meeting, shall be made available to the public
for inspection, and additional copies of any
such transcript, minutes, or recording (or a
copy of a transcription of the electronicrecc-
ording), shall be furnished to any person at
the actual cost of duplication or transcrip-
tion. Notwithstanding the provisions of sub-
section (e), in the case of meetings closed to
the public, the portion of such transcript
made available for public inspection or elec-
tronic recording shall include a list of all per-
sons attending and their affiliation, except for
any portion of such list which would dis-
close the identity of a confidental source, or
endanger the life or physical safety of law
enforcement personnel.

(e) In the case of meetings closed to the
public pursuant to subsection (b) of this
section, the agency may delete from the
copies of transcripts, electronic recordings,
and minutes made available-or furnished to
the public pursuant to subsection (d) of this
section, those portions which the agency
determines by vote of a majority of its mem-
bership consist of materials specified in para-
graph (1), (2), (3), (4),. (5), or (6) of sub-
section (b) of this section. A separate vote of
the agency shall be taken with respect to
each transcript, electronic recording, or min-
utes. The vote of each agency member parti-
cipating in.such vote shall be recorded and
published, and no proxies shall be allowed.
In place of each portion deleted frdm copies
of the meeting transcript, electronic record-
ing, and minutes made available to the pub-
lic, the agency shall supply a full written
explanation of why such portion was deleted
and a summary of the substance of the de-
leted portion that does not itself disclose
information specified in paragraph (1), (2),
(3), (4), (5), or (6) of subsection (b). The
agency shall maintain a complete verbatim
copy of the transcript, or a complete elec-
tronic recording of each meeting (including
those portions deleted from copies made
available to the public), for a period of at
least two years after such meeting, or until
one year after the conclusion of any pro-
ceeding with respect to which the meeting,
or a portion thereof, was held, whichever oc-
curs later.

(f) Each agency subject to the require-
ments of this section shall, within three
hundred and sixty days after the enactment

of this Act, following consultation with the
Administrative Conference of the United
States and published notice in the Federal
Register of at least thirty days and opportu-
nity for written ccmment by any persons,
promulgate regulations to implement the
requirements of subsections (a) through (e)
inclusive of this section. Such regulations
must, prior to final promulgation, receive
the approval in writing of the Assistant At-
torney General, office of Legal Counsel, cer-
tifying that In his opinion the regulations
are In accord with the requirements of this
section. Any citizen or person resident in the
United States may bring a proceeding in the
United States Court of Appeals for the Dis-

-,trlct of Columbia Circuit-
(1) to require an agency to promulgate

such regulations if such agency has not pro-
mulgated such regulations within the time
period specified herein; or

(2) to set aside agency regulations issued
pursuant to this subsection that are not in
accord with the requirements of subsections
(a) through (e) inclusive of this section, and
to require the promulgation of regulations
that are in accord with such subsections.

(g) The district courts of the United
States shall have jurisdiction to enforce the
requirements of subsections (a) through (e)
inclusive of this section by declaratory judg-
ment, injunctive relief, or otherwise. Such
actions shall be brought within sixty days
after the meeting whose closing is challenged
as a violation of this section: Provided, That
if public notice of. such meeting was not
provided by the agency in accordance with
the requirements of this section, such action
shall be brought within sixty days of such
meeting or such public announcement,
whichever is the later. Such actions shall be
brought against an agency and its members
by any citizen or person resident in the
United States. Such actions may be brought
in the district wherein the plaintiff resides,
or has his principal place of business, or
where the agency in question has its head-
quarters. In such actions a defendant shall
serve his answer within twenty days after
the service of the complaint. The burden is
on the agency to sustain its action. Except
as to causes the court considers of greater
importance, proceedings before the district
court, as authorized by this paragraph, take
precedence on the' docket over all other causes

-and shall be assigned a hearing and trial at
the earliest practicable date and expedited in
every way. In deciding such cases the court
may examine any portion of a meeting tran-
script or electronic recording that wag delet-
ed from the publicly available copy and may
take such additional evidence as it deems
necessary. Among other forms of equitable
relief, including the granting of an injunc-
tion against future violations of this section,
the court may require that any portion of a
meeting transcript or electronic recording
improperly deleted from the publicly avail-
able copy be made publicly available for in-
spection and copying, and, having due re-
gard for orderly administration and the pub-
lic interest, may set aside any agency action
taken or discussed at an agency meeting im-
properly closed to the public. The jurisdic-
tion of the district courts under this subsec-
tion shall be concurrent with that of any
other court otherwise authorized by law to
review agency action. Any such court may, at
the application of any person otherwise
properly a party to a proceeding before such
court to review an agency action, inquire into
asserted violations by the agency of the re-
quirements of this section and afford the re-
lief authorized by this section in the case
of proceedings by district courts.

(h) In any action brought pursuant to sub-
section (f) or (g) of this section, the reason-
able costs of -litigation (including reasonable
fees for attorneys and expert witnesses) may
be apportioned to the original parties or their
successors in interest whenever the court de-

(' rat
,J is

termines such award is appropriate. In the
case of apportionment of costs against an
agency or Its members, the costs may be as-
sessed by the court against the United States.

(i) The agencies subject to the require-
ments of this section shall annually report to
Congress regarding their compliance with
such requirements, including a tabulation of
the total number of agency meetings open to
the public, the total number of meetings
closed to the public, the reasons for closing
such meetings, and a description of any liti-
gation brought against the agency under this
section.

SEC. 202. Title 5 of the United States Code
is amended by adding after section 557 the
following:

`EX PASTE COMMUNICATIONS IN AGENCY
ertoCranNG

"SEC. 557A. (a) DEFnerrsoNs.-For purposes
of this section-
"(1) 'Ex parte communication' means a

communication relevant to an on-the-record'
agency proceeding where such communica-
tion is not made on the record, or openly at a
scheduled hearing session in such proceeding,
and reasonable notice thereof is not given to
all parties to, or Intervenors in, such proceed-
ings.

"(2) 'Interested person' means any person
(including a member or employee of any Gov-
ernment agency or authority) other than a
member or employee of the agency before
which the on-the-record proceeding is pend-
ingwho communicates with an agency mem-
ber or employee with respect to any such on-
the-record agency proceeding.

"(3) 'On-the-record agency proceeding'
means any. proceedings before any agency
where the agency action, or a portion thereof,
is required by law to be determined on the
record after an opportunity for an agency
hearing.

"(b) This section applies to any on-the-
record agency proceeding.

"(c) In any agency proceeding which is
subject to subsection (b) of this section-

"(1) no interested person shall make or
cause to be made to any member of the
agency in question, administrative judge, or
employee who is or may be involved in the
decisional process of the proceeding any ex
parte communication;

"(2) no member of the agency in question,
administrative judge, or employee who is or
may be involved in the decisional process of
the proceeding shall make or cause to be
made to an interested person any ex parts
communication;

"(3) a member of the agency in question,
administrative judge, or employee who is or
may be inivolved in the decisional process of
the proceeding, who-receives a communica-
tion in violation of this subsection, shall
place in the public record of the proceed-

-ing-
"(A) any written material submitted in

violation of this subsection; and
"(B) a memorandum stating the sub-

stance of each oral communication sub-
mitted in violation of this subsection; and

"(C} responses, if any, to the materials
described' in subparagraphs (A) and iB) of
this subsection;

"(4) upon obtaining knowledge of a com-
munication in violation of this subsection -
prompted by or from a party or intervenors
to any proceeding to which this section
applies, the agency members or member, the
administrative judge, or employee presiding
at the hearings may, to the extent consistent
with the interests of justice and the policy
of the underlying statutes, require the party
or intervenors to show cause why his claim
or interest in the proceeding should not be
dismissed, denied, disregarded. or otherwise
adversely affected by virtue of such viola-
tion.

"(d) The prohibitions of this section shall
not apply-
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"(1) to any proceeding to the extent re- agency, agency member, administrative judge, when this legislation was first intlro-
quired for the disposition of ex parte mat- or employee is alleged to have participated in duced.
ters as authorized by law; a violation of the requirements of this sec- Furthermore, steps takenby the 93d

"(2) to any written communication from tion, such person may, but need not, be Congress have brought us much closer
persons who are neither parties or inter- joined as a party defendant; for purposes of -to achieving e bogtu mccl
venors to the proceeding, nor government joining such person as ae party defendant, the implementation of the

officials acting in their official capacity, service may be had on such person in any right of all handicapped children to go
where such communications are promptly district. Among other forms of equitable re- to school with their peers. These pro-

placed in. the public docket file of the pro- lief, the court may require that any ex visions, adopted as part of the Educa-
ceedings. parte communication made or received in tion Amendments of 1974, laid the basis

"(e) The prohibitions of this section shall violation of the requirements of this sec- for comp hensive planning, the delivery
apply at such time as the agency shall desig- tion be.published, and, having due regard f addio financal assistance to the
nate, having due regard for the public in- for orderly administration and the public States, andhe protection of the rights
terest in open decisionmaking by agencies, interest, may set aside any agency action
but in no case shall they apply later than taken in a proceeding where the violation Of parents ad their children in eceiv-
the time at which a proceeding is noticed occured. The jurisdiction of -the district Ing education services from the schools

for hearing. If the person responsible for courts under this subsection shall be con- Of this Nation ese provisions-
the communication has knowledge that the current with that of any other court other- Mandated th States to prepare and
proceeding will be noticed, the prohibitions wise- authorized by law to review agency submit to the C issioner a compre-
of this section shall apply at the time of action. Any such court may, at the applica- hensive planning ent, establishingof t~~~~~~~~~~~~~~~~~~~hensise pelyann n party en, esalihn
his acquisition of such knowledge. In the tion of any person otherwise properly a party a goal of full ational opportunity
case of any person who files with an agency to a proceeding before such court to review
any application, petition, or 6ther form of an agency action, inquire Into asserted viola- for each handicapp child within the
request for agency action, the prohibitions tions by the agency of the requirements of State and requiring detailed timetable
of this section shall apply, with respect to this section, and afford the relief authorized for accomplishing thi oa This docu-
communications with such person, com- by this section in the case oi proceedings by ment is due on Augu 21, 1975, and
mencing at the time of such filing or at the district courts. must be submitted in orr for the State
time otherwise provided by this' subsection, "(J) In any action brought pursuant to sub- to receive funds after J 30;
whichever occurs first. section (g) and (i) of this section, cost of Established a priority the use of

"(f) Every agency, notice of an oppor- litigation (including reasonable fees for at- Federal funds under that ogram for
tunity for participation by interested per- torneys and expert witnesses) may be appor- children not presently receivg an edu-
sons in a hearing shall contain a statement tioned to the original parties or their suc- c
as follows: cessors in interest whenever the court de- ation program;

"(1) if such notice relates to an on-the- termines such award is appropriate." Changed the State grant program into
record agency proceeding, it shall state that SEC. 203. This title and the amendments an entitlement program based on the
the proceeding is subject to the provisions made by this title do not authorize with- number of children in average daily at-
of this section with respect to ex parte com- holding of information or limit the avail- tendance and thus vastly increased the
municatlons;"2munications; ntcreaetona ability of records to the public except as funding available to the States for fiscal

(2) such notice relates to an agency provided in this title. This title does not ea r 1975;
proceeding not on-the-record, it shall state authorize any information to be withheld year 1975;
that the proceeding is not subject to the from Congress. Mandated a plan for the provision of
provisions of this section with respect to ex full due process guarantees to all handi-
parte communications. capped children and their parents;.
If a notice of hearing with respect to any By Mr. WILLIAMS (for himself, Mandated the States to submit in de-
proceeding before an agency fails to comply Mr. RANDOLPH, Mr. MAGNUSON tail a plan demonstrating how children
with this section, the proceeding shall be Mr. BENTSEN, Mr. BROOKE, M. will be educated in the. least restrictive
deemed to be an on-the-record agency pro- CANNON, Mr. CHILES r. rHestrLi
ceeding for purposes of ex parte communi- A. HART, Mr. HOLLINGS, Mr. vironment;
cations. HUMPHREY, Mr. JAVITS, Mr. KEN- andated a plan from the States dem-
. "(g) Each agency subject to the require- MRE Mr. v MrKN-nd how thep will prohibit the

ments of this section shall, within three NEDY, Mr. McGEE, Mr. MONDALE, fication of children in a racially or
hundred and sixty days after the enactment . Moss M Mr. PASTORE, Mr. cl i cilr nraal
of this section, following consultation with Mr. SCHWEIKER, Mr. STAF- discriminatory manner; and
the Administrative Conference of the United , a' , Mr. STEVENS. Mr. McGov- n e mnt o an'
States and published notice in the Federal Mr. PRCY, Mr. CRANSTON, environment by providing an
Register of at least thirty days and oppor- CLARK, and Mr. CULVER): ncentiv under title I for the return of
tunity for written comment, promulgate reg- S. 6. A ilto provide financial assist- children w served by State agencies to
ulations to implement the requirements of ance to the for improved edu- their local cational agency.
this section Any citizen or person resident cational servi s for handicapped chil- The on of this action has

in he nied tats ay rin~aproeedngcational services for handicapped chil- The culm ation of this action has
in the United States may bring a proceeding
in the United States Court of Appeals fol dren. Referre the Committee on La- been increas appropriations under the
in the United States Court of Appeals for upe nt bro iaos l asd
the District of Columbia Circuit- bor and Public lfare. supplemental propriations bill passedthe District of Columbia Circuit- - - an ubi ae

"(1) to require any agency to promulgate THE EDUCATION or A HANDICAPPED CHILDREN by the 93d Con ress and signed by the
regulations if the agency has not promul- President, makin available to the States
gated such regulations within the time pe- Mr. W IAMS. President, with $100 million for fi al year 1975 and $100
riod specified; or Senators RA MANUSON I am million for fiscal yr 1976, or slightly

Senarors I~ANDOLPH al~ SO, I .......... -
"(2) to set aside agency regulations issuedoe than doubl he appropriations

pursuant to this subsection that are not in reintroducing a bill"The Edu- more than dpropriations
accord with the requirements of this see- cation for All Handipped Children available in the prelous fiscal year.
tion, and to require the promulgation of Act." The bill was in t the be- While there are few enators in this

5"ng o ~ ~~ ~t bte" 3 ( " ~g e san Chamber who agree that this level of
regulations that are in accord vith this sec- ginning of the 93d ngress, and Chamber who agree t this level of
tion. throughout thatCongres the Conm- funding is sufficient, it does represent

"(h) Nothing in this section shall be con- mittee on Labor and Pub Welfare, a vitally needed increase of fund, which
strued to permit any communication which through our Subcommittee o the Han- wil be well used by the States.
is prohibited by any other provision of law, dicapped, conducted xtensive earings The bill I am introducing builds on
or to prohibit any agency from adopting, by both in Washington and throu out the that important record and on the hear-
.rule or otherwise, prohibitions or regulations
governtcrg ex parte communications which United States. As originally int uced, ings held throughout the 93d Congress.
are additional to, or more stringent than, the this bill followed on the record of a series It amends part B of the Education of

requirements of this section. Of landmark court cases establishing in the Handicapped Act to provide an en-
(i) T'he district courts of -the United law the right to education for all han- titlement to States of 75 percent of the

States shall have jurisdiction to enforce the dicapped children. Since those initial de- excess costs involved in educating handi-
requirements of subsections (c) and (e) of -crees in 1971 and 1972, the progress to- capped children for fiscal years 1976
this section by declaratory judgment, in- ward establishing the right and the rem- through 1980, and to lay in place a -re-
junctive relief, or otherwise. The action may edy for handicapped children has con- organization of that part of existing law
be brought by any citizen of or person resi-dent in the United States. The action shall tinued, leaving clear today that this right which I believe will revitalize and make
be brought in the district wherein the plain- is no longer questioned. Response by clear the responsibilities of State and
be brought in the district wherein the plain- or lc euain gnis divig
tiff resides or has his principal place of busi- numerous States through the courts local educational agencies in delivering
ness, or where the agency in question has its or through the legislatures has moved us services to handicapped children. In
headquarters. Where a person other than an far beyond where we originally stood brief, this bill-

S C-



November' 5, 1975 CO
"(c) When a plan requires presentment or

surrender of securities or the performance
of any oher act as a condition to participa-
tion undk the plan, such action must be
taken not ater than five years after the
entry of thorder of confirmation. Persons
who have no within such time presented or
surrendered tseir securities or taken such
other action shl not participate in the dis-
tribution unde the plan. Any securities,
moneys, or othe property remaining un-
claimed at the e niration of the time al-
lowed for' presentn nt or surrender of se-
curities or the perfoi ance of any other act
as a condition to pa iclpation in the dis-
tribution under a con med plan shall be-
come the property of th petitioner.

"(d) The court may d ect the petitioner
and other necessary parti~ to execute and
deliver or to join in the eScutlon and de-
livery of any instruments required to effect
a transfer of property pursuant to the con-
firmed plan and to perform su~ other acts,
including the satisfaction of lons, as the
court may determine to be neces ry for the
consummation of the plan.

"RETENTION OF JVRISDICT. O
"SEC. 819. The court may retain jirisdic-

tion of a proceeding under this chapter for
such period as it determines is necessary to
assure execution of the plan.

"REFERENCE OF ISSUES AND COMPENSATION

"SEC. 820. (a) The judge may refer any
special issues of fact to a referee in bank-
ruptcy, magistrate or another special master
for consideration, the taking of testimony,
and a report upon such special issues of fact,
if the J ge finds that the condition of his
docket issuch that he cannot take such
testimony lthout unduly delaying the dis-
patch of otf r business pending in his court,
and if it app rs that such special issues are
necessary to Me determination of the case.
Only under sp ial circumstances shall ref-
erence be madeto a special master who is
not a referee in b'nkruptcy or a magistrate.
A general referenc of the case to a master
shall not be made, ut the reference, if any,
shall be only in the form of requests for
findings of specific fa .-

"(b) The court may alow reasonable com-
pensation for the'servic lperformed by any
such sepcial master who a not a salaried
Federal employee, and the ~tual and neces-
sary expenses incurred in -nnection with.
the proceeding, including compensation for
services rendered and expenses incurred in
obtaining the deposit of securities and the
preparation of the plan, whether such work
may have been done by the petitioner or by
committees or other representatives of cred-
itors, and may allow reasonable compensa-
tion for the attorneys or agents of any of the
foregoing: Provided, however, That no fees,
compensation, reimbursement, or other al-
lowances ft attorneys, agents, committees,
or other re psentatives of creditors shall be
assessed agalit the petitioner or paid from
any revenues, Aoperty, or funds of the peti-
tioner except i the manner and in such
sums, if any, as isy be provided for in the
plan of adJustmen-An appeal may be taken
from any order ma"g such determination
or award to the unit- States court of ap-
peals for the circuit in hich the proceeding
under this chapter is pe nng, independently

* of other appeals which mgy be taken in the
proceeding, and such appeal shall be heard
summarily.

"SEPARABsLlTY

"SEC. 821. If any provision of this chapter,
or the application thereof to any agency, in-
strumentality, or subdivision is held invalid,
the remainder of the chapter, or the applica-
tion of such provision to any other agency or
Intsrumentality or political subdivision shall
not be affected by such holding.".
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OPEN COMMITTEE MEETINGS

The Senate continued with the consid-
eration of the resolution (S. Res. 9)
amending the rules of the Senate relating
to open committee meetings.

Mr. CANNON. Mr. President, I ask
· unanimous consent that the following
Rules Committee staff people be granted
the privilege of the floor during the con-
sideration of the pending legislation:
William Cochrane, John Coder, Peggy
Parrish, and Louise McPherson.

Mr. CHILES. Will the Senator yield?
Mr. CANNON. I yield.
Mr. CHILES. I ask unanimous con-

sent, Mr. President, that during the con-
sideration and votes on Senate Resolu-
tion 9 and all amendments thereto, and
Senate Resolution 5 and all amendments
thereto, the following staff. members have
the privilege of the floor: Jim.Davidson,
George Patton, Bob Rackleff, Claudia
Ingram, Paul Hoff, Marilyn Harris, John
Childers, Gary Klein, and Charles Mor-
rison.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATFIELD. Will the Senator
yield?

The PRESIDINGOFFICER. I yield.
Mr. HATFIELD. Mr. President, I ask

unanimous consent that James Schoener
and Larry Smith of the committee staff
and Charles Morrison of the Government
Operations Committee be granted the
privileges of the floor during the debate
on the pending legislation.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CANNON. Mr. President, what is
the parliamentary situation?

The PRESIDING OFFICER. Senate
Resolution 9 is before the Senate.

Mr. CANNON. Is there a time agree-
ment?

The PRESIDING OFFICER. Time for
debate on this resolution is limited to
1 hour to be equally divided and con-
trolled by the Senator from Nevada (Mr.
CANNON), the Senator from Delaware
(Mr. ROTH), and the Senator from Flor-
ida (Mr. CHILES), with 30 minutes on any
amendment, except one to be offered by
Mr. ROTH, on which there shall be 1 hour,
and one to be offered by Senator CHILES,
on which there shall be 1 hour, and with
20 minutes on any debatable motion, ap-
peal, or point of order.

Mr. CANNON. Mr. President, I yield
myself 10 minutes.

The PRESIDING OFFICER. The
Senator may proceed.

Mr. CANNON. Senate Resolution 9,
amending the rules of the Senate relat-
ing to open committee meetings, was
unanimously reported to the Senate by
the Committee on Rules and Adminis-
tration with an amendment in the na-
ture of a substitute for section 1 of the
resolution. The amendment proposes a
different approach from that defined in
the resolution as originally introduced
by Mr. CHILES. It does not, however, and

* I emphasize does not, take away any
right of any committee to hold every
single meeting in open session.

While the amendment reported by the
Rules Committee leaves to each standing
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committee the right to adopt special
procedures to meet any needs of its own
differing from that of another commit-
tee, there is nothing in the proposed
amendment to require a committee to
hold closed meetings. There is a proviso
that all meetings shall be open "unless
the testimony to be taken at that hear-
ing may related to a matter of national
·security, may tend to reflect adversely
on the character or reputation of the
witness or any other individual, or may
divulge matters deemed' confidential
under other provisions of law or Gov-
ernment regulations."

To the contrary of holding closed
meetings, if any committee declines to
adopt any changes in its own rules with
regard to open and closed sessions, all
of its meetings, with the above excep-
tion as to hearings, will be in open ses-
sion unless it votes in open session to go
into closed session at any specific meet-
ing for consideration of a matter relat-
ing to national security, to reflect ad-
versely on the character or reputation
of a witness or any individual or divulge
matters deemed confidential by other
provisions of law or government regu-
lations.

It is just not fair for anyone to make a
statement that the amendment reported
by the Committee on Rules and Admin-
istration repeals all requirements in the
existing rules for open session, for ex-
ample the rules reqiuring open session for
the Committee on the Budget, unless
that person acknowledges the fact that
a committee would have to take further
action by adopting rules of its own in
order to hold closed meetings.

Under the change proposed by the
Committee on Rules and Administration
any committee could adopt a rule that
would absolutely require every meeting,
with the exception pointed out above, to
be open regardless of what was con-
sidered in the meeting, unless contrary
to law; and if it took no action at all, the
meetings would be open.

In the case of the Committee on the
Budget, if the committee amendment
were adopted, that committee on the very
next day could readopt the same provi-
sions found in the Budget Act defining
what meetings should be open and when
it would be in order to move to go into
closed session; and as I have already
stated, if it took no action, all of its
meetings would be open unless that com-
mittee in open session voted to go into
closed session.

The main difference in the two pro-
posals is to be found in the language
of the amendmnt which leaves it to the
committee to define its procedure with-
out forcing each committee to operate-
under the same procedure by compulsion.

As I have already stated, the reported
resolution requires no committee to
close its doors or to hold closed meet-
ings. It merely gives to each the right
to do so if it feels its obligation to the
public demands that procedure. Instead
of requiring committees to hold closed
meetings, the reported amendment by
the Committee on Rules and Administra-
tion emphasizes the responsibility of
standing committees and subcommittees
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thereof to conduct their business in open
-session, but at the same time, reserves
to each committee-which obviously is
in a better position to know best what
the public interest and the obligations of
the committee to the public are-the
right on any particular occasion to make
decisions to accomplish such ends. "Any
committee meeting at the commence-
ment of a new Congress to adopt or to
change its rules relative to closed or
open sessions would be convened in open
session, and could go into closed session
only by vote of the committee."

The resolution as reported to the Sen-
ate, if agreed to, would provide that each
committee from the -beginning of a new
Congress would have to begin its first
meeting in open session. It could then
vote to go into closed session and adopt
a set of standing rules as to which meet-
ings should be open and which should
be closed. This would become a standing
rule of that committee until changed.
But such action would not be taken by
a committee of a previous Congress; any
such action would have to-be taken by

.each committee by a majority vote of
the members of any said committee after
its new membership had been appointed
in that Congress. Likewise, If any com-
mittee failed or refused to adopt a set
of standing rules as to whether or not
its meetings were to be open or closed;
that committee would have to begin each
meeting in open session- until it voted
to the contrary; otherwise, all meetings
would be open.

Any committee, particularly if its jur-
isdiction involved legislation not secre-
tive in nature, would not have to worry
about making any rule changes; all'of
its meetings would then be open. The
proposed rule change emphasizes this
point.

While all of the work of some commit-
tees might well be transacted in open
session, the work of other committees
might be of such nature that it would be
essential for them to hold certain closed
meetings. Much of the work of the Com-
mittee on Armed Services, the Committee
on Foreign Relations and the Committee -
on Appropriations, to name some of
them, might have need for closed ses-
sions for certain purposes which the Sen-
ate may not now be in a position to
anticipate. This resolution as reported
would give committees handling such
sensitive matters, particularly national
security and rights of witnesses, the right
to prescribe procedures best fitted to
meet their own situation.

On the other hand, the resolution as
originally submitted by Mr. CHILES would
require a different procedure. Each com-
mittee meeting would always have to be-
gin in open session; it might then vote to
go into .closed session. The resolution as
referred to the Committee on Rules and
Administration provides that "Each
meeting of a standing, select, or special
committee of the Senate, or subcommit-
tee thereof * * * shall be open to the
public, except that a portion or portions
of any such meeting may be closed to the
public if the committee or subcommittee,
as the case may be, determines by
record vote of a majority of the mem-

bers of the committee or subcommittee
present. * . * "

The comparable language proposed in
S. 5, to provide that meetings of Govern-
ment agencies and of congressional com-
mittees shall be open to the public, as
reported by the Committee on Govern-
ment Operations recommends the same
general procedure. Note that language:
"Each meeting of a standing, select, or
special committee of the Senate, or any
subcommittee thereof, shall be open to
the public, except that a portion or por-
tions of any such meeting may be closed
to the public if the committee or subcom-
mittee, as the case may be, determines
by record vote of a majority of the mem-
bers of the committee or subcommittee
present that the matters to be discussed
at such portion or portions * * *"

What does the above language in the
two introduced measures mean? Under
any parliamentary procedure in order
for a committee to vote to go into closed
session, unless specifically worded other-
wise, the chairman or someone would
have to make a motion or ot put the ques-
tion, stating why the committee should
go into closed session, after which the
vote would be taken in open session. To
carry this to an extreme, in what pre-
dicament would the United States have
found itself preceding and during World
War II, when the subcommittees of the
Committees on Appropriations of- the
Senate and the House of Representatives,
met to consider the Manhattan Project
to develop the atomic bomb, had they
been forced to adopt a motion stating:
"Shall the Subcommittee go into closed
session to discuss the development of the
atomic bomb?"

In this day and time, when things are
changing so rapidly and becoming so
complex, why should we not, in keeping
with democratic procedure, allow a com-
mittee by a majority vote to make a deci-
sion as to whether or not a matter to
be discussed by that committee merits
closed consideration, with any action to
be taken to be reported later to the press
if the divulging of such information
would not be deemed contrary to the best
interest of our country.

It should be emphasized that the com-
mittee's recommendation would also re-
quire any rules changes adopted by a
standing committee in this regard to be
printed in the CONGRESSIONAL RECORD not
later than March 1 of that year or not
later than 60 days after the adoption of
any such rule.

Mr. President, I reserve the remainder
of my time.

Mr. HATFIELD. Mr. President, will
the Senator from Florida yield?

Mr. CHILES. I yield 3 minnutes to the
Senator from Oregon:

Mr. HATFIELD. Mr. President, I find
myself in the unhappy situation of not
being able to support my chairman, or
the committee that has this bill before
the Senate today; but I do believe that
'the "Government in the Sunshine Act"
is just another step of many designed to
bring the American people closer to their
representatives and their Government.
The fact that some 49 States have
adopted similar measures in recent years

is .an indication of the general public's
desire to know more about their Govern-
ment.

Mr. President, for too long the major
'decisions affecting the lives of millions of
Americans have been made behind closed
doors. The pictorial image of smoke-
filled rooms, unfortunately, -has not only
been applied to political conventions, but
to the Congress as well. Like most things
in politics, image is a very important
factor in cultivating the confidence of
the voter. The Senate has a unique op-
portunity today to say to the citizens of
America that their representatives have
nothing to hide, and that the doors to
the backrooms of all committees are go-
ing to be open to the general public, some
for the first time in history.

It has taken almost 200 years to remove
the cloaks of secrecy from the windows
of Congress, and it is a step.long over-
due. The term, "Sunshine in Govern-
ment," is a fitting description for this
legislation.

No citizen, whether an elected official
or not, should be permitted to more in-
formation of the governmental process
than another citizen. If the Senate
should refuse today to open its doors as
it has the opportunity to do, then such
action might well lead observers to term
this institution as the "imperial Con-
gress" as they have done to the Presi-
dency.

If the Senate should refuse to open its
doors and then require the executive de-
partments to operate in the sunshine,
then the American people will have been
provided with the perfect example of the
double standard. If the Senate is going
to refuse to accept guidelines for the
closing of committee meetings, then in
all fairness it should not require the ex-
ecutive departments to operate under the
guidelines of S. 5.

Long ago, our. Founding Fathers firmly
decided against the idea of royal titles
or a class structure. While a somewhat
loose economic class structure has been
established over the years, we can also
say that no law or statute has endorsed
or supported this sociological and eco-
nomic phenomenon. The Constitution
provides that every man and woman
18 years of age and older who is a
citizen of the United States has the
right to vote. Today, the Senate can
take this one step further by formally
adopting the principle that every citizen
has the right to know what and how
decisions are made in the legislative and
executive branches of their Government.

Mr. President, as a member of the
Senate Committee on Interior and In-
sular Affairs, I can attest to the fact that
a committee can do its work, and very
successfully, out in the open. We hold all
of our meetings and markups in the
open unless they concern committee
personnel matters or the financial mat-
ters relating to the nominees before our
committee. Mr. President, the Senate
Budget Committee and the Senate In-
terior Committee have proven to the
Senate that committees can operate in
the sunshine with efficiency and dis-_
patch. I am confident that the other
committees in the Senate will also find
this to be true and possible.
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Mr. President, I strongly urge my col-
leagues to support efforts to restore the
original language to Senate Resolution 9
and for the.passage of S. 5. A vote in
favor-of these measures will be a vote
of confidence in favor of the American
people.

I thank the Senator from Florida.
The PRESIDING OFFICER. Who

yields time?
Mr. CHILES. Mr. President, I yield

myself such time as I may require.
On January 15, 1975, I, along with

nearly 40 other Senators, introduced
legislation which would have required
that all meetings of governmental agen-
cies and congressional committees- be
open to the public, with certain clearly
'defined exceptions. A comprehensive
regulation of executive branch and con-
gressional meetings was contained in S:
5 as introduced. Regulations for meet-
ings of Senate committees only were con-
tained in the first provision of title one,
which consists of the same language as
the original version of Senate Resolu-
tion 9.

On September 18, these measures were
reported from the Senate Committee on
Rules and .Administration in a form
which not only would halt the advance
of open and accountable government, but
would also mark an unfortunate return
to the politics of secrecy and conceal-
ment.

In reporting these measures, the Sen-
ate Rules Committee deleted all refer-
ences to House-Senate conference com-
mittee meetings from S. 5, and greatly
weakened the proposed reform in Sen-
ate Resolution 9.

The report on Senate Resolution 9
states, in part,

While the committee generally agrees with
the concept of more openness as expressed
In S. 5, It believes that In respect to con-
gressional conrmittees such purpose would
more properly be served by direct amend-
ment of the standing rules of the Senate.

Let us examine their amendments to
see if they properly serve the purpose of
reform.

As originally introduced, Senate Res-
olution 9 would have required all meet-
ings,- including hearings, of each Senate
standing, select, or special committee to
be public.

Under Its terms Senate committees,
however, would have been permitted to
vote, in open sessions without the use
of proxies, to close a meeting if one of
five specific issues would be raised in the
course of the meeting: namely, if the
subject or testimony, first, "will dis-
close" national defense or foreign rela-
tions secrets: second, "will relate" to
committee staff matters; third, "will

-tend to charge" a person with a crirfe
or misconduct; fourth, "will disclose" an
informer's identity; or fifth, "will dis-
close" commercial or financial secrets. .

The Committee on Rules and Admin-
istration version of the resolution, on
the other hand, permits the meetings to
be closed if the subject "may relate" to
national security, "may tend to reflect
adversely" on an individual, or "may
divulge" confidential matters. Lawyers
will recognize immediately the signifi-
cance in the wording. The Committee

on Rules and Administration version of
the resolution permits an unacceptable
degree of latitude in closing,committee
meetings. The interests of an informed
public, and even an informed Senate,
require more stringent guidelines to close
committee meetings.

It is also important to note that in
voting to close committee meetings, the
Rules Committee' version would permit
the use of proxy votes. It is difficult to
understand how a Senator not present
at the meeting could be fully aware of
the subject requiring the meeting to be
closed. A Senator voting by proxy is not
able to hear the arguments favoring or
opposing an executive session. Our res-
olution as originally introduced did not

'permit the use of proxy votes. But these
are not the only objections to. the com-
mittee version of the resolution.

The committee version limits the open,
meeting rule only to standing Senate
committees; our version made the open
meeting rule applicable to special and
select committee sessions as it sees fit.
There is no safeguard in the committee
version to prevent a Senate committee
from adopting rules whereby virtually all
meetings could be- closed to. the public.
Not only does the committee version
allow for an increased number of closed
committee sessions, and a continuation
of proxy voting, it also encourages a
needless diversity in committee proce-
dures when the intent of our reorganiza-
tion acts has been to rationalize and
standardize the legislative process.

The removal of all mention of legis-
lative procedure from Senate Resolu-
tion 9 is also regrettable. Our version of
Senate Resolution 9 contained proce-
dures for keeping accurate transcripts
of all committee meetings, as well as
prbivsions by which the decision to close
a meeting could be appealed to the-re-
spective House. Under those provisions,
each House would have a select commit-
tee on meetings, composed of both its
parties', leadership and presiding officer.
which if it decided that a meeting had
been closed without sufficient justifica-
'tion, could recommend to its parent body
that the committee's decision be reversed
and that the meeting be open, the tran-
script made public, or both.

The appropriate House would have to
concur in this recommendation for-it to
take effect. S. 5 also proposed a joint
select committee to propose remedial ac-
tion for joint and conference committees.
But, with no comparable language in-
serted in'Senate Resolution 9, no tran-
scripts of closed meetings need be taken,
no avenue of appeal exists, and a meet-
ing closed for whatever justification-re-
mains secret.

The language removed from S. 5 also
contained provisions for open joint com-
mittees. Without that language, the de-
liberations, for example, of the Joint
Committee on Atomic Energy could reg-
ularly be closed to public scrutiny.

If we are to-prepare a comprehensive
energy policy, the public needs to be in-'
formed of the deliberations of this im-
portant joint committee. S. 5 as it now
stands could not guarantee the public's
right to know. Moreover, S. 5 as reported
from committee would continue the prac-

tice of closed conference committee
meetings. 'It is in the House and Senate
conferences that the final form of legis-
lation is determined. In closed confer-
ence, major items in bills are retained
or removed often without public knowl-
edge and too frequently with little pub-
licity.

Earlier in -this session, both Fouses
went on record as favoring the concept
of open conferences, but have done little
to. implement those promises. The re-
moval of open-meeting joint and confer-
ence committee rules from S. 5 is another
failure to implement well-advised re-
forms.

In my remarks made at the time S. 5
was introduced, I observed that

Secrecy In Government has become synony-
mous in the public's mind.wlthb deception by
the Government.

The form in which S. 5 and Senate
Resolution 9 were reported by the Rules
Committee cannot help but continue this
public perception because Congress fails
to apply to itself the same standards that
it requests of the executive branch. When
are we going to admit that this kind of
double standard is unacceptable? Now
that people are particularly aware of the
fact that-things can go wrong in the
governmental decisionmaking process, it
is incumbent upon the .U.S. Senate to
show them that we are willing to elim-
inate the practices which have fostered
ill-advised decisions.

We can show this willingness by reject-
ing the Rules Committee version of Sen-
ate.Resolution 9 and again making the
Congress subject to the sarie "sunshine"
requirements that we must, and plan to,
require of the executive branch.'

The PRESIDING OFFICER. Who
yields time?

Mr. ROTH. Mr. President, I yield my-
self such time as I may require.

The PRESIDING OFFICER. The Sen-
ator from Delaware.

Mr. ROTH. Mr. President, 21/ years
ago, I joined Senators CHILES, HUMPHREY,
and others in offering-an amendment to
require a general rule opening most
Senate markup meetings to the public.
That amendment was narrowly defeated,
although we were successful in getting
the Senate to permit individual commit-
tees to open their mark-up meetings at
their own discretion. Today the Senate
has an opportunity to reverse that mis-
take and join our colleagues in the House
of Representatives in requiring commit-
tees to be open and in opening confer-
ence committees.

In my judgment, there are serious de-
fects in the proposal of.the Committee on
Rules and Administration.

The most serious defect; in my judg-
ment, in the Committee on Rules and
Administration proposal, is its provision
to allow individual committees to adopt
rules different from the proposed general
Senate rule favoring openness. This
would encourage the development of a
haphazard system of individual rules for
individual committees. The- legislation
Senator CHILES and I are proposing
would give the private citizen the same
basic right of access for all committees.

When committees are closed to the
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public, it should be because of the nature
of the specific issue involved in that
meeting, not because the prevailing sen-
timent in that committee is for open or
closed meetings.

Everyone agrees that there are certain
matters-where national security or de-
fense secrets are involved, of personal
privacy, or details of an on-going nego-
tiatidn-that require confidentiality in
the public interest, and I emphasize the
words public interest. That is not the
issue. We provide flexibility in such cases.
The question here is whether any com-
mittee should be allowed to operate in
secrecy when ordinary business is being
transacted and when there is no compel-
ling reason for confidentiality.

I agree with Patrick Henry who once
said:

To cover with a veil of secrecy the common
routine of business is an abomination in the
eyes of every intelligent man.

The business of Congress is public
business. We are accountable not just for
the decisions we take as a collective unit,
but we are also accountable as individuals
for our votes in committees and confer-
ence committees, for the admendments
we propose in committees, and for the
positions we take. When part of the leg-
islative, process is unnecessarily hidden
from the public eye, then part of that
accountability is lost to the voter.

I believe that when we rid the govern-
ment of unnecessary secrecy, there will
be greater respect for the times when
confidentiality is essential.

It is especially fitting that the "sun-
shine proposals" should come for a vote
the day after when many local elections
took place. Elections are the most
basic institution of our participatory
democracy. The rules change which Sen-
ator CHILES, I, and many others are pro-
posing would-guarantee that the voter
would have the fullest possible accesss
to the entire legislative process consist-
ent with the need for protecting certain,
limited, special categories of informa-
tion. This rules change will help give the
voter the information he needs to make
intelligent decisions and help educate the
public about the procedures of Congress.
Most important of all, I believe and hope
it will help bridge a chasm between
Washington and the rest of the country
and make the voter in Lewes, Del., or
Crescent City, Calif., feel that the Fed-
eral Government is indeed his govern-
ment.

Mr. President, I point out that in both
committees on which I serve, the Com-
mittee on Government Operations and
the Committee on Finance, the current
practice has been to adopt an open rule.
Despite the reservations many people on
both these committees had at one time,
I think it can be said with all fairnes
that we have found that the open rule
has in no way inhibited the free discus-
sion and the transaction of important
legislative business. Instead, it has pro-
moted an openness and the opportunity
for everyone to know what those com-
mittees are doing.
.For that reason, I urge my colleagues

to reject the Rules, Committee amend-
ment to Senate Resolution 9 and restore
the original language.
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Mr. CHILES. Mr. President, I yield to
the Senator from Maine.

The PRESIDING OFFICER. How
much time does the Senator yield?

Mr. CHILES. Such time as is needed
for colloquy.

Mr. MUSKIE. Mr. President, I rise
principally on the basis of the experience
I have had in the Committee on Gov-
ernment Operations and the Budget
Committee in open meetings, including
markup and conference sessions.

I had some of the misgivings that
other Senators have had and have ex-
perienced on the floor of the Senate with
respect to a consistent open rule, but
under the experience we have had for
the last 3 years, beginning with the writ-
ing of the Budget Control Act in the
Committee on Government Operations
3 years ago-and since then in the Gov-
ernment Operations Committee and in
the conduct of business-in the Budget
Committee-we have operated fully with
an open meeting rule, consistent with
the original text of Senate Resolution 9.

Despite the warnings last year that
open meetings would inhibit frank dis-
cussion and compromise in the commit-
tee, I have found just the opposite. Open
meetings have encouraged responsible
decisionmaking. They have improved our
access to public opinion, and they have
broadened both the debate and public
involvement in deciding where our tax
dollars will be spent.

From the point of view of the media,
I find that they have found these open
sessions extremely enlightening in terms
of understanding some of the complex
issues and problems with which we have
had to deal in this new budget process.

We in the Budget Committee also have
had open conference sessions with the
House Budget Committee on the first
concurrent resolution. That, by tradi-
tional standards, surely was a hazardous
undertaking. This was a new process
which Congress had never undertaken-
before. We had gotten through our re-
spective Houses successfully and sur-
vived; but in connection with the ques--
tion of accommodating the kind of de-
bate and compromise in conference
.which we had come to expect in the
tough kinds of confrontation we have
between the two Houses, there was some
danger that the process might be per-
ceived as extremely provocative, abra-
sive, divisive, chaotic, or what have you.

There was some fear that having open
conferences with those risks was a haz-
ardous undertaking. On the contrary, I
think the press were impressed by the
fact that we were able to disagree con-
structively, that we were able to debate
our disagreements and reach construc-
tive conclusions. I believe that the gen-
eral reaction of the press, insofar as I was
exposed to it, was most positive.

So I say to the Senate that, as the one
committee which has operated under the
open rule that was put into our charter,
into the statute which created the proc-
ess, the experience has been wholly posi-
tive, without any negative implications
whatsoever.

It is on the basis of that experience, Mr.
President, that I joined in cosponsoring
Senate Resolution 9; and it is on the
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basis of that experience that I urge the
Senate to adopt that kind of open rule
for all Senate committees. I see no risks
in it.

I believe that the five reasons stated
in Senate Resolution 9, in the original
text, foreclosing meetings, are sufficient
to protect any real need for closed meet-
ings that anyone could conceivably con-
jure up.

I ask unanimous consent that those
reasons be printed in the RECORD.

There being no objection, the material
was ordered to be printed in the RECORD,
as follows:

"(b) Each meeting of a standing, select, or
special committee of the Senate, or any sub-
committee thereof, including meetings to
conduct hearings, shall be open' to the pub-
lic, except that a portion or portions of any
such meeting may be closed to the public if
the committee or subcommittee, as the case
may be, determines by record vote of a ma-
jority of the members of the committee or
subcommittee present that the matters to be
discussed or the testimony to be taken at
such portion or portions-

"(1) will disclose matters necessary to be
kept secret in the interests of national de-
fense or the confidential conduct of-the for-
elgn relations of the United States:

"(2) will relate solely to matters of com-
mittee staff personnel or internal staff man-
agement or procedure;

"(3) will tend to charge an individual with
crime or misconduct, to disagree or Injure
the professional standing of an individual, or
otherwise to expose an individual to public
contempt or obloquy, or will represent a
clearly unwarranted invasion of the privacy
of an individual;

"(4) will disclose the identity of any in-
former or law enformement agent or 'will
disclose any information relating to the in-
vestigation or prosecution of a criminal of-
fense that is required to be kept secret in
the interests of effective law enforcement; or

"(5) will disclose information relating to
the trade secrets or financial or commercial
information pertaining specifically to a given
person if-

"(A) an Act of Congress requires that in-
formation to be kept confidential by Gov-
ernment officers and employees; or

"(B) the information has been obtained
by the Government on a confidential basis.
other than through an application by such
person for a specific Government financial or
other benefit, and is required to be kept se-
cret in order to prevent undue injury to the
competitive position of such person.
Whenever any hearing conducted by any
such committee or subcommittee is open to
the public, that hearing may be broadcast
by radio or.television, or both, under such
rules as the committee or subcommittee may
adopt.".

Mr. MUSK-IE. Mr. President, I intend
to vote to reject the Rules-Committee
language contained in Senate Resolution
9 that would limit drastically the open
Senate meeting provisions in the Gov-
ernment in the sunshine bill.

In doing that, I hope that we can re-
store the original language approved this
summer by the Government Operations
Committee, which would require open
meetings by Senate committees, joint
committees, and conference committees,
except in certain circumstances.

As a long-time supporter of open com-
mittee meetings, I believe that failure to
reject the current language of Senate
Resolution 9 would mean a giant step
backward in meeting our obligation to
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open up the decisionmaking process in
Congress.

I am especially concerned because the
current language would repeal the pro-
vision of the Budget Reform Act that
requires open meetings by the Senate
Budget Committee.

As Budget Committee chairman, I can
testify to the success of our present open
meetings rule. I want .to see that require-
ment continued.

Despite warnings last year that open
meetings would inhibit frank discussion
and compromise in the committee, I have
found the opposite. Open meetings have
encouraged responsible decisionmaking.
They have improved our access to public
opinion. And they have-broadened both
the debate and public involvement in de-
ciding where our tax dollars willl be
spent.

Mr. President, it might help to remem-
ber the times- we live in.

We have never,' in modern times, seen
public confidence in Government so low.
We can congratulate ourselves for our
conduct in exposing Watergate corrup-
tion, but we cannot rest until we take the
affirmative steps necessary to restore
public confidence in Government.

Louis Harris stated recently that 63
percent of Americans report that "the
people running the' country do not care
what happens to you," up from 33 per-
cent in 1966. Forty-one percent report
that "I feel left out of things going on
around me," up from only 9 percent in
1966.

During that same period, the number
of Americans who expressed great con-
fidence in Congress went from 42 percent
to 13 percent, and in the executive
branch, from 43 percent to 13 percent.

Finally,-85 percent of all Americans
feel that most politicians are afraid to
tell it like it is, to tell the public the hard
truth about the key problems of today.

Whilq Harris found deep frustration
with Governnent, he also found a deep
desire-by people to participate in Gov-
ernment-to be let in on the hard facts,
and have a chance to make an -impact
on Government decisions.

That deep frustration is very real, I
can say from personal experience. I have
seen it first-hand among the voters in
Maine, as I am sure all of you have seen
it in your own States.

I do not know many of those frustrated
citizens who would be satisfied with the
current language. It shows a clear double
standard in stating, "OK, the executive
branch better open up its meetings, but
we will keep ours closed."

That kind of double standard certainly
will not help restore confidence in Con-
gress.

The public instead would be moved to
ask, "What is the Senate afraid of? Is it
afraid to tell us where it stands on is-
sues? Is it afraid to show us how Gov-
ernment works? What has it got to
hide?"

Indeed, Mr. President, what have we
got to hide? If any of us here are afraid
to tell people how things really are, then
we are in the wrong business. We are
certainly not cut out for a career of pub-
lic service.

Remember also that we are not taking
a perilous step into the unknown. By

adopting an open meeting requirement,
the Senate would simply be catching up
with the House, which requires all com-
mittee meetings to be open, unless a ma-
jority votes to close them. We would be
catching up with several .Senate com-
mittees, and with many State and local
governments which long ago adopted and
used successfully the principle of open
meetings.

Once the current language'of Senate
Resolution 9 is rejected, I will urge adop-
tion of the sunshine bill, S. 5.

We must enact a sunshine bill that
opens up congressional committee meet-
ings, that requires open meetings by ex-
ecutive agencies, including meetings to
conduct hearings, and that prohibits ex
parte contact in any on-the-record
agency proceeding.

Once we have completed that task, we
can be proud to have reaffirmed the gen-
eral principle that the people must de-
cide. We can be proud to have taken a
simple, -but profoundly important step
toward restoring faith in Government.'

Mr. President, I should like to ask the
Senator from Florida one question, so
that I might understand fully the mean-
ing of the committee amendment.

Mr. CHILES. I yield.
Mr. MUSKIE. I have listened to the

distinguished chairman, Senator CAN-
NON, as to his interpretation of the com-
mittee language; and I was reassured at
least by the general intent that Senator
CANNON expressed. But as I understand
this language, what troubles the Senator
from Florida-and if it is correct, it will
trouble me-is this: The committee lan-
guage would permit any committee to
close any meeting for any of the five rea-
sons stated in the original text of Senate
Resolution 9, or for no reason at all-
simply because a majority of the com-
mittee wished to close that meeting. Am
I correct?

Mr. CHILES. I think that is correct. It
would also allow a committee, at the be-
ginning of a session, in adopting its rules,
to just adopt a rule that all its meetings
would be closed,.period.

Mr. MUSKIE. It could adopt a rule that
would close its meetings for the session?

Mr. CH]ILES. For the session; that is
correct.

Mr. MUSKIE. Without the necessity
to reconsider that position at subsequent
individual meetings?

Mr. CHILES. I think that is correct.
Mr. MUSKIE. That is the way I inter-

preted it. I ask the Senator from Nevada
about that.

Mr. CANNON. I wish the Senator
would ask me, as chairman of the com-
mittee, because I say that the interpre-
tation is categorically wrong; and a
reading of it will make very clear that it
is wrong. The author of the amendment
is here, and he can speak to it himself.

Mr. MUSKIE. May I read the lan-
guage that troubles me and ask the
Senator?

Mr. CANNON. Certainly.
Mr. MUSKIE. The language begins,

"Each meeting," and then I go to line 22:
-shall be open to the public unless any such
committee or subcommittee thereof in open
session determines by a record 'vote of a ma-
jority of the Members of the, said committee
or subcommittee that the proposed meeting

shall be closed because of the nature of the
matter to be considered by that committee
or subcommittee.

What troubles me about that language
is that the words " nature of the matter"
are not defined. "Nature of the matter"
undefined-could mean anything that any
-Member suggested as a reason.

Is it that loose, may I ask the Senator?
Mr. CANNON. No. I say categorically

that it is not that loose.
It relates back to the premise-which

is substantially the same as the premise
of the Senator from Florida, which
follows:
unless the testimony to be taken at that
hearing may relate to a matter of national
security, may tend to reflect adversely on
the character or reputation of the witness or
any other individual, or may divulge mat-
ters deemed confidential under'other pro-
visions of law or government regulations.

In other words, we start with the
premise that the meeting is open, and it
does leave to each committee the right to
adopt its rules at the beginning of the
session, if it so desires, in which event
it would have to take action in open ses-
sion and specify under what terms and
conditions, subject to this limitation, it
could close the meeting by majority vote.

Mr. MUSKIE. I should like to follow
my question with another.

The Senator from Nevada. has said
that the words "nature of the matter"
are intended to be defined by the lan-
guage on page 3, lines 18 through 22.
Does that language also apply to meet-
ings other than hearings? Because that
language in parentheses on page 3 ap-
pears to modify only the word "hear-
ings." I am concerned, also, with confer-
ences and markup sessions.

Mr. CANNON. It does refer to both.
Most of the committees already have
prescribed the hearings to be open.
"Meetings" is all inclusive, and includes
the term "hearings."

The Senator has pointed out a problem
that, in my judgment, is not precisely in
this. one, but it relates to the confer-
ence committees with the House which
he mentioned earlier.

I ask this of the Senator: Did he ever,
in connection with a conference with
the House, have a caucus among some of
the majority or minority members of
the conference to try to determine the
position?

Mr. MUSKIE. With respect to the
Committee on the Budget?

Mr. CANNON. Yes.
Mr. MUSKIE. I think we probably did.
Mr. CANNON. I am sure that they did,

and I am told that they did. This points
up the fallacy and the difficulty of the
whole proposition. I am serving, right
now, as a member of the conferees on
the Energy Committee, as is the distin-
guished Senator from South Carolina,
who just came in.

Mr. MUSKIE. I am a member, too, al-
though I have not been able to attend.

Mr. CANNON. We acted immediately,
when that conference was organized, to
open the meetings to the public. Then
what did we do? We had to get confiden-
tial information that could be presented
to make an assessment as to what our
position would be. We had to find out the
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position of the administration. We had
to find out the position of the House.
We have had caucuses, we have had one
every day. I have one right here, on my
schedule for tomorrow morning. We had
to develop in closed caucus, if you will--
we can call it anything we want, but we
had to develop a position that would per-
mit us to go into the conference and
try-to develop some legislation out of
that conference.

I am simply saying that we are using
a lot of fancy terms as window dressing
and we are going right around and doing
the same thing. Sure, that energy con-
ference is open and the room is filled
there. One cannot get in without walk-
ing in the back and going down the aisle
and fighting one's way in. I have at-
tended a lot of caucuses to try to de-
velop a position, to consider the admin-
istration's position, to decide how far we
can go, what kind of a compromise we
can get, to be briefed by the staff people
on the effect of these things. Then we go
in and present our position in open con-
ference, in open session-which I approve
of. Any votes that we take will be voted
there in open session.

Mr. MUSKIE. I think that is a matter
that can be covered-matters similar to
that are covered by the second exception
to the original resolution, that a meeting
can be closed for the purpose of discus-
sing or taking testimony that will relate
"solely to matters of commitee staff per-
sonnel or internal staff management or
procedure." It is a simple matter to add
language that will cover the contingency
that the Senator describes.

May I say that I think it was in the
spirit of that that we held our caucuses-
very few caucuses, I might say-in -the
conference on the Committee on the
Budget.

If we go to the other side, there is
some need for privacy in developing mat-
ters for negotiation. I would not chal-
lenge that. But I-do not think the need
for that kind of exception justifies adopt-
ing a rule that will permit broadening the
exception, to closed meetings for frivo-
lous reasons.

Mr. CANNON. But the Senate's pro-
posal does not permit that. A lot of
people have read into it things that it
simply does not do.

Mr. MUSKIE. Let me read the next
language, which troubles me more than
the language we have just been discus-
sing. This begins on line 4 of page 4:

... unless any such committee shall, fol-
lowing the appointment of its membership
at the commencement of each Congress,
adopt rules specifically prescribing a dif-
ferent procedure to protect its own needs
and at the same time conform to the public
interest . . . '

It seems to me that, on its face, that
language would permit a committee to
adopt a closed rule for the remainder of
the session.

Mr. CANNON. I say to the Senator,
that was not the intent and that is not
our advice from our drafting people as to
what it does. It certainly was not in-
tended.

In other words, the intent was that a
committee could adopt, at the beginning
of a session, a rule with relation to these
exceptions.

Mr. CHILES. Mr. President, I under-
stand this is all on my time right now.

The PRESIDING OFFICER: The time
of the Senator from Florida has expired
and the Senator from Nevada has 20
minutes.

Mr. CANNON. Mr. President, if we
need to carry it further, I shall yield
further time on the bill.

Mr. MUSKIE. I do not need additional
time myself, but I think the answer to
that question would be very helpful to
me. I am not challenging the Senator's
intent, but that language that I just read
is particularly troublesome to me. It is
really of more concern than the earlier
language, which I think the Senator
probably has covered by interpretation.
This language wquld seem to open the
doors to closed rules, and that troubles
me.

Mr. CANNON. I am advised by our
drafters and by oui Parliamentarian'
Emeritus that it relates back to previous
language on line 18, page 3:
(unless the testimony to be taken at that
hearing may relate to a matter of national
security, may tend to reflect adversely on
the character or reputation of the witness
or any other individual, or may divulge mat-
ters deemed confidential under other pro-
visions of law or Government regulations),

That simply says that if a committee
wants to adopt a rule at the beginning
of the Congress to govern its procedures,
it can do it then, rather than come in
and say, "We have a hearing today and
we want to consider the terms of the
Manhattan Project and therefore, I will
put a motion to have us go into closed
session."

That is the sort of thing that I think
would encumber the work of the com-
mittee by having to act each precise time
it wants to go into closed session. If it has
adopted a rule-for example;-I serve on
the Committee on Armed Services. I
should think that the Commhittee on
Armed Services would want to adopt a
rule-which, incidentally, must be
adopted and voted on in open session-
at the beginning of the session that says
that when a matter involves the national
security of the United States, the chair-
man shall have the authority to call an
executive session of the committee, and
let the committee vote on that as a rule. If
they approve it, then he would have that
authority to say, "The hearing today in-

_volves matters involving national secu-
rity or classified information"-which
is the same thing-"and therefore, the
hearing will be closed."

Really, the difference between the
amendment of the Senator from Florida
and the amendment of the Senator from
West Virginia, or their positions, is very
negligible. In both instances, the hear-
ing would be open, the meeting would be
open, unless action is taken to close it.
Substantially, in both instances, the rea-
sons for closure are the same.

The basic differences are two: One, the
amendment of the Senator ifrom West
Virginia leaves out special committees
and select committees that ought not to
be in there. When we form a special com-
mittee on the floor of the Senate, we give
them instructions.

I imagine that when we formed the

select committee for the investigation of
the CIA, we did not want to write in
there that they had to hold all their
meetings in open session, because they
certainly could not do it effectively, in
my judgment. Therefore, those things
ought to be considered at the precise
time.

On the other hand, if we form a select
committee to investigate the Small Busi-
ness Administration or matters relating
to small business, it would seem to me
that those meetings' ought to be held
open. So that is one difference.

The other difference is this: the com-
mittee could act at the beginning of the
session, in open session, to adopt a rile
and say, "Under these conditions, we will
now vote to approve a rule to permit that
type of procedure." If they do not do
that, and they would not do it under the
amendment of the Senator from Florida,
each time that they go into a meeting
and start a meeting open, they define
what the reason is that they need to close
it and vote on it at that time.

Mr. PERCY. Mr. President, will the
Senator yield for a question?

Mr. MUSKIE. May I comment on that?
Mr. CANNON. First, let me give the

Senator an, opportunity to comment on
that.

Mr. MUSKIE. Just 30 seconds, because
I have used up more than my fair share
of the time.

I still think that language is subject
to the interpretation that I put upon it,
and I think that either ought to be
stricken or modified to indicate/more
clearly the intent which the Senator has
just spelled out, and which I think is a
vast improvement and expresses what
the committee had in mind in the lan-
guage of the bill. I think we ought to
adopt a rule here today that will govern
committees, that it ought not to be an
open question at the beginning of each
session of Congress. We should adopt it
now and establish it so that we can be-
come accustomed to it and use it and
not leave it open to further juggling in
subsequent Congresses. That is my own
view of that language.

Mr. CANNON. I certainly would have
no objection, though I do not know
about the Senator from West Virginia,
to inserting, after the word "interest",
"in accordance with the limitations in
this paragraph heretofore set forth."

Mr. MUSKIE. Why should the question
be opened at each session of Congress?

Mr. CANNON. Because a committee
may, from 1 year to 1 year, decide
to change its basic rules. Almost every
committee adopts rules to govern its pro-
cedure at the beginning of Congress. The
matters relating, for example, to Armed
Services Committee matters, 3 or 4 years
ago, all would have been thought to be
classified. Yet in my own Tactical Air
Power Subcommittee, we have held a
lot of our hearings open this year because
we have been able to direct the adminis-
tration to come up and prepare to testify
in open session, and then only hold closed
sessions when we had to go in for strictly
security matters. So times change. This
is why I do not like to see something
fixed here. We want to leave that up to
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that committee and its members to de-
termine.

You are going to have to assume that
every member of a committee is operat-
ing in good faith. I think you also have
to assuime that secrecy is one thing and
confidentiality is another. We saw the
results of secrecy in the Watergate affair,
and that is what brought this whole
thing on. We do not want to see that
again.

But we must recognize that there has
to be some confidentiality in matters.
The Attorney General just a short time
ago said, "A duty of complete disclosure
would render impossible the effective op-
eration of Government."

Mr. PERCY. Mr. President, would itO
be all right with the majority if I yielded
myself a few minutes so I can make my
opening statement and then we can get
to go into the details of the bill?

·Mr. President, the bills before us to-
day, Senate Resolution 9 and S. 5, are
the products of many long months of
work by the Senate Gbvernment Opera-
tions Committee as well as the Senate
Rules Committee. I would like to pay
particular tribute to those members of
the Government Operations Committee
who have contributed so much to this
legislation. Senators CHILES, WEICRER,
and RoTH have been working on this leg-
islation since the subcommittee stage and
are to be highly commended for their ef-
forts. Senators RsBCOFF, JAVITS, and
BROCK also took active roles within the
full committee and helped to draft this
legislation. It has been a pleasure to work
with all of them.

I would also like to compliment the
staff of the committee, both majority
and minority, and staff personnel from
the Justice Department and the Office of
Management and Budget who have
worked long and hard in this effort.

I ,would like to divide my remarks into
two parts-first, comments on Senate
Resolution 9, and then later, when It. is
called up, on S. 5.

SENATE RESOLYTION 9

Using the original Senate Resolution
9 as a starting point, the Government
Operations Committee included as title
I of S. 5 this year strong provisions re-
quiring the committees of Congress to
be open except for certain specified rea-
sons. Title I included all standing, se-
lect, and special committees of the Sen-
ate and any subcommittee of such a
committee. Committee meetings would
have to be open to the public unless the
committee or subcommittee votes to
close the meeting based on one or more
of five specific grounds: First, national
security; second, personnel matters;
third, personal privacy; fourth, law en-
forcement secrets; or fifth, trade se-
crets. Joint committees are also included
with the same reason for closing meet-
ings. Conference committees are also
mandated open unless the managers of
either House vote to close them. In the
case of conference committees, no spe-
cific reasons are necessary.

When S. 5 was referred to the Rules
Committee, title I was split off from S.
5 and then repor1td-out as Senate Res-
olution 9, which is before us today. How-
ever, the Senate Resolution 9 on the

floor today is neither the original Sen-
ate Resolution 9 nor is it title I of S.
5 as reported by the Government Oper-
ations Committee.

The PRESIDING OFFICER. Will the
Senator from Illinois suspend. On whose
time is he proceeding?

Mr. PERCY. I yield 2 minutes on the
resolution.
.The PRESIDING OFFICER. On

which?
Mr. PERCY. Senate Resolution 9, the

resolution before us.
The PRESIDING OFFICER. It is the

Chair's understanding that the time on
Senate Resolution 9 is under the control

-of the Senator. from Nevada. Does he
yield to the Senator from Illinois?

Mr. CANNON. I do not have the time
on both sides of it. I have it only on one
side.

The PRESIDING OFFICER. The time
on the other side, I am advised, has ex-
pired.

Mr. CANNON. Not on the resolution
itself. That was on the amendment.
The committee amendment is pending
and there is time on the resolution under
the unanimous-consent agreement.

Mr. PERCY. Is there not 1 hour on
the resolution?

The PRESIDING OFFICER. There is
1 hour on the resolution. The time is
equally divfded between the Senator from
Nevada (Mr. CANNON) and Senator ROTH
and Senator CHILES, and their time has
expired.

Mr. ROBERT C. BYRD. Mr. President,
if the distinguished chairman would
have no objection, I would suggest that
we expand the time a little bit.

TIME FOR DEBATE EXTENDED 30 MlIVUTES

Mr. President, I ask unanimous con-
sent that the time allotted to Mr.
CHILES be extended for an additional
20 minutes, and 10 minutes to the ehair-
man.

The PRESIDING OFFICER. Is there
objection? The Chair hears none, and it
is so ordered.

Does the 'Senator from Florida yield
to the Senator from Illinois?

Mr. CHILES. I yield.
Mr. PERCY. The Rules Committee

version of Senate Resolution -9 covers
only standing committees or any sub-
committee of a standing committee. It
does not cover .select or special commit-
tees. It does not cover conference com-
mittes. It does not cover joint commit-
tees. It also eliminates a uniform set of
rules for all Senate committees by stat-
ing that the above provisions shall apply
unless the committee adopts a different
set of rules at the beginning of each
Congress "to protect its own needs and
at the same time conform to the public

-interest." This would mean that any
committee of the Senate could set what-
ever rules it wanted for itself. Not only
would there be no uniformity among
Senate committees, but committees
could even set rules less conducive to
openness than they now have.

Therefore, Mr. President, I feel that
the Senate should reject the Rules Com-
mittee version of Senate Resolution 9 so
that we can then go back to the original
text of Senate Resolution 9 as the bill
under discussion today. I will be work-

ing with my colleagues on the Govern-
ment Operations Committee today to at-
tempt to have strong open committee
provisions.

The Government Operations Commit-
tee adopted a strong open committee
rule at the beginning of the 93d Con-
gress which has permitted public access
and exposure to the work of the com-
mittee. The work of the'committee has
not suffered due to openness. Indeed, I
feel it has definitely been enhanced. I
feel that no one need fear.having his
committee meetings open. But, in cases
where national security, personnel mat-
ters, personal privacy, law enforcement
secrets, or trade secrets are involved, a
committee can vote to close its meetings.
But the presumption in what we are try-
ing to do today is openness, unless the
necessity arises to close a meeting, not
the other way around.

Mr. President, just in closing, I would
like to say I have listened with great in-
terest to some of the objections. It is very
fortunate that the Government Opera-
tions Committee has operated under this
rule all this year. It has the Permanent
Investigating Subcommittee dealing with
highly sensitive matters, and at no time
were our procedures not adequate to
meet the needs; and at no time have we
been subjected to criticism.

I feel this period of testing we have
had now with the Government Opera-
tions Committee In all of the work of
our committee in many areas, highly
sensitive, have definitely proven the
value of this procedure.

Mr. President, I ask unanimous con-
sent that John Pearson, of the staff of the
Government Operations Subcommittee
on Permanent Investigations be granted
access to the floor during the debate and
votes on Senate Resolution 9 and S. 5.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. CHILES. Mr. President, -I yield 3
minutes to the distinguished Senator
from Connecticut.

Mr. RIBICOFF. Mr. President, I want
to give very high praise to Senators
CHILES, RoTH, and PERCY for making
this resolution possible.

I rise in strong support of Senate Res-
olution 9 as originally introduced by
Senator CHILES and in opposition to the
substitute wording adopted by the Rules
Committee;

As representatives of the people in a
democracy, the Senate has a special ob-
ligation to conduct its business in a way
that is fully open to the public. The
public has a right to know what its rep-
resentatives are doing when they conduct
the people's business. Senate Resolution
9 would translate these principles into
reality in compliance with the vote this
year in both the Democratic and Repub-
lican caucuses.

Senate Resolution B is patterned very
closely on the rules governing the meet-
ings .of the Senate Budget Committee
which the Senate approved last year by
a vote of 55 to 26. It would require all
meetings, including hearings, of each
standing, select or special committee to
be open to the public. It would allow,
however, Senate committees to vote in
open sessions to close a meeting for cer-
tain specified reasons wherever neces-
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sary. These grounds cover such matters
as national security. invasion of per-
sonal privacy, staff personnel, trade
secrets, and law enforcement investiga-
tions.

A similar provision was contained in
title I of S. 5 which the Government
Operations Committee unanimously re-
ported on July 31.

The Government Operations Commit-
tee has conducted all of its full com-
mittee markups in open session for 2
years. As chairman of the committee, I
firmly believe that the practice has been
beneficial to the committee and to the
public. I firmly believe that the practice
has not inhibited the committee's dis-
cussion or unnecessarily lengthened its
meetings.

As a matter of fact, just to the con-
trary. Every member of the committee
realizes that it is open, and there is very
little time wasted. The discussions are
pertinent and to the point and, from my
experience as chairman of the commit-
tee, I find that our work has been
expedited instead of having been delayed.

Open meetings allow the press and the
public to learn exactly what action the
committee takes and why. The chance
for news leaks and distorted accounts
are eliminated. Any chance that secrecy
will lead to public distrust or suspicion
is avoided.

Other committees have also adopted
open meeting rules. The Senate Commit-
tee on Banking, Housing and Urban
Affairs, and the Committee on Interior
and Insular Affairs have had similar
rules since 1973. The Senate Budget
Committee has followed a rule of
openness since it was created last year.

These committees have successfully
considered a number of important bills in
open sessions such as the Urban Mass
Transportation Act (S. 662), the Na-
tional Housing Act (S. 1271), strip min-
ing legislation (S. 7), and Outer Con-
tinental Shelf legislation (S. 521).

The experience in the House indicates
that the great majority of the committee
meetings may be open to the public. In
1972, about half of all committee meet-
ings in the House were closed. Since the
House changed its rules in 1973 to create
a presumption of openness, however,
about 90 percent of its meetings have
been open. This shows that openness is
widely applicable to all committees
regardless of the nature of their work.

As a participant in a number of open
conference committee meetings last year
I also know that open meetings do not
hinder the work of conferences. Twelve
conferences successfully met in open ses-
sion in 1974. The House has already ap-
proved a rule that would make confer-
ence committees open unless the man-
agers for either the House or Senate
voted to close them.

Legislatures in some 35 States have
laws making the deliberations of legis-
lative committees open to the public.

Clearly open government is not a no-
tion that must be limited to just one
House or to just one type of committee.

Today the Senate should not miss its
opportunity to also go clearly and defi-
nitely on record in favor of a rule of
openness.

This rule of openness should be gen-
erall]y applicable to all Senate commit-
tees. The Senate should agree on the
general reasons which justify a commit-
tee closing its meeting and establish the
principle that each meeting should be
open unless it falls within any of these
reasons. Senate Resolution 9 as originally
introduced would do all this. At the same
time the resolution will allow any com-

;mittee to conduct its business in private
where necessary.

The rules governing hearings pres-
ently require a committee to meet in
the open unless it must close the meeting
for one of three specified reasons. To my
knowledge, committees have had no dif-,
ficulty operating under this rule. There
is no reason why the Senate should have
significant difficulty operating other
committee meetings under a similar rule.

The full Senate has always considered,
amended, and passed legislation in pub-
lic session. There is no reason why the
Senate's preliminary, but equally im-
portant consideration of the same legis-
lation in committee should not also be
open to the public.

Senate Resolution 9 will still let each
committee close a meeting where neces-
sary. But only approval of Senate Reso-
lution 9 as originally introduced will put
the Senate as a whole in favor of open-
ness in the Senate as a whole. This is the
way it should be. The people have a right
to know whether the entire Senate is
willing to take forceful action to open its
committee proceedings to the public, not
just whether a few committees are will-
ing to do so.

Senate Resolution 12, a companion
resolution to Senate Resolution 9, would
establish, the same important principle
of openness for conference committees.
At the same time, it preserves the right
of the Senate managers to close any con-
ference it feels must be closed. It makes
equally good sense.

In 1913 Woodrow Wilson character-
ized legislative secrecy in the following
Way:

Those are private processes. Those are
processes which stand between the people
and the things that are promised them, and
I say that until you drive all of those things
into the open, you are not connected with
your government; you are not represented;
you are not participants in your govern-
ment. Such a scheme of government by pri-
vate understanding deprives you of repre-
sentation, deprives the people of representa-
tive institutions. It has got to be put into the
heads of legislators that public business is
public business.

I strongly urge the Senate to vote for
a meaningful policy of openness.

I strongly urge the Senate to support
Senate Resolution 9 as originally intro-
duced, and to adopt a rule requiring con-
ference committees as well to be open
to the public. ·

Now, Mr. President, I see my distin-
guished chairman, of the Finance Com-
mittee here, and I know there were great
questions raised by many members of the
Finance Committee concerning open
sessions.

Yet, 'as I look back at the open ses-
sions we have had-and I would say the
inclination of our chairman of the com-
mittee is to have as many open sessions

as poaoible-it has not delayed the work
of the Finance Committee either: these
complex matters in open session have
expedited the work and, I believe, the
open sessions have brought better work
from the committee than closed sessions.

Mr. LONG. Mr. President, will the dis- -
tinguished Senator yield?

Mr. RIBICOFF. Yes.
- Mr. LONG. Mr. President, I am happy
to continue the open sessions as long as
we have a rule that that does not pre-
clude us from doing certain things we
should do.

For example, the proposal that was
made by the Senator and his cosponsors
in the beginning-

. The PRESIDING OFFICER. The Sen-
ator's 5 minutes have expired. -

Mr. LONG. Mr. President, I ask that
I be allowed 1 more miinute.

The PRESIDING OFFICER. The Sen-
ator from Nevada is yielding. The Sen-
ator from Louisiana is recognized.

Mr. LONG. Mr. President, there is
more than meets the eye here. For one
thing, this proposal should be amended to
conform to the rules of the Senate. The
rules of the Senate place a burden on the
Presiding Officer to clear the galleries if
they are engaging in a demonstration
that prevents the Senate from moving
in an orderly fashion, and this proposal
should be similarly amended.

I have never seen a case where the
Presiding Officer was forced to clear the
galleries, but if the Presiding Officer does
not have that power, then it is almost a
standing invitation for someone to break
up any meeting by just conducting a dis-
orderly demonstration. That should bg
taken care of.

Furthermore, this proposal fails to
make clear that a closed meeting should
be held where we are discussing the ne-
gotiating position, of the United States
in an international conference.

The Senator is well aware, for example,
that those who come to tell us what we
hope to achieve in these trade negotia-
tions should be expected to tell us not
only what the position of the United
States is, but what the fallback position
would be, what we think we would set-
tle for if we cannot get- what we are
asking for.

I really do not think that they could
hope to protect this Nation's interest
and discuss these matters with us un3
less they could do so confidentially, other-
wise, I think they would have to refuse
to tell us.

Mr. RIBICOFF. If the Senator will
yield, I agree with him, but I believe
the committee took care of that by one
of the exceptions:

'Matters relating to trade secrets or fi-
nancial or commercial information.

It is my feeling that that, together
with-

The PRESIDING OFFICER. The
Senator's time has expired.

Mr. STONE addressed the Chair.
The PRESIDING OFFICER. The

Senator from Florida.
Mr. STONE. I seek 3 minutes.
Mr. CHILES. I yield 3 minutes to the

Senator from Florida.
The PRESIDING OFFICER. The
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Senator from Florida is recognized for
3 minutes.

Mr. STONE. Mr. President, the chair-
man of the Rules Committee has just
attempted to make a distinction without
a difference in saying that secrecy is bad,
but confidentiality is good.

That is the same thing that the most
recent President was trying to do in call-
ing the shield of secrecy "executive priv-
ilege."

What it is is attempting to call some-
thing confidentiality and in reality claim-
ing legislative privilege.

When this Senator, with the chairman
of the Interior Committee, sought to open
the energy conference now in progress
to the public, several protested that open-
ing such a sensitive conference-it is
probably the most vital conference that'
we have had this year-that opening it
to the public would bring on grandstand-
ing and outside pressures and a delay of
the work. -

Instead, within 1 day after the confer-
ence was open and commenced, Chair-
man HARLEY STAGGERS Of the House side,
and the full conference, complimented
all of the conferees.

The fact was that we were moving and
we were moving rapidly, effectively and
efficiently.

I understand how uncomfortable it
must be in trying to dive into the ice cold
pool of total openness. But in the State
of Florida, where we have done that, we
find that after a couple of laps of the
pool, it gets to be very. comfortable.

The fact of the matter is that the
grandstanding that otherwise is predicted
is put at a minimum because the public
and Its observers through the press catch
it for what it is.

So the junior Senator from Florida
urges the defeat of this amendment and
the sustenance and the passage of the
basic resolution. ·

. The PRESIDING OF'FICER. The time
has expired.

Mr. CHILES. I yield 4 minutes to the
distinguished Senator from Massachu-
setts.

Mr. KENNEDY. Mr. President, I thank
the Senator from Florida.

First of all, I join my colleagues in
commending Senator CHwLES, Senator
STONE, Senator ROTH, and Senator PERCY
for pursuing this matter with the dili-
gence'that they have, for also carrying
their arguments to the caucuses of both
the Democrat and Republican parties
in the Senate earlier this year.

I think Senator STONE, by his state-
ment refusing to participate in meetings
which are closed, has pointed up this is-
sue in a way which is increasingly under-
stood and appreciated by the American
people.

Mr. President, I vigorously support the
efforts of-the Senators to restore Senate
Resolution 9 to the meaningful "sun-
shine" reform it should be if the Senate
is to function as an open institution in
our open form of government.

The question before us is a simple
one-whether the public business of the
Senate is to be carried out in public.

I believe that the time is overdue for
our Senate committee -meetings and our
Senate conferences on legislation with

the House to-be carried out in open ses-
sions open to the public, subject only to
the strict exceptions provided in Senate
Resolutions 9 and 12 as originally intro-
duced, and in S. 5 as reported by the
Committee on Government Operations.

Secrecy is the enemy of democracy. It
is also the servant of delay and incom-
petence, of obstruction and arbitrarl-
ness and corruption. Even worse, secrecy
breeds the appearance of these serious
evils, even when they may not exist in
fact.

In ways like these, secrecy and the
aura of secrecy undermine the confid-
ence of the public in Congress and the
institutions of our government, at a time
when public confidence in Congress-and
government is already touching historic
lows. We have to take a stand to stop
the slide. We cannot afford to sink still
lower.

Perhaps the most surprising thing
about today's debate is that the debate
is taking place at all. The reform efforts
of recent years have taught us that Con-
gress can function better, that Congress
can improve its self-respect, and the re-
spect in which the public holds us, by
reforming our procedures and opening
up our actions to public scrutiny and
attention.

In a variety of ways, · we have been
moving in the Senate in recent years to-
ward changes and reforms in areas like
campaign financing, lobbying, and the
control of the Federal budget. We are
breaking the stranglehold of seniority on
the committee system and 'committee
chairmanships. We have formed an in-
dependent commission to study our Sen-
ate procedures and recommend reforms,
and we are opening up government
agencies to responsible requests for in-
formation from the public in the Free-
dom of Information Act.

Now we can take another major step
toward improving the quality of action
by Congress at two of the most impor-
tant stages of our responsibility-our
committee markup sessions, where the
vast majority of the real business of
Congress is carried out, and in our con-
ferences with the House, where the final
shape of bills is hammered out before
they are presented to the President for
his signature.

None of us need have any reservations
about the impact of these reforms. A
number of Senate committees and a
number of Senate-House conferences
have already experimented with open
meetings and that point has been elab-
orated during debate. They have found
the experience not only satisfactory but
desirable-not least because committee
members are more likely to arrive on time
for committee sessions, and to arrive
better prepared to do committee busi-
ness. As a result, committee work is ex-
pedited, sessions are more productive,
and Congress is better served.

The Budget Reform Act already re-
quires that sessions of both the House
and Senate Budget Committees must be
open to the public. As the Senate Budget
Conummnittee has recently reported, the ex-
perience with open meetings has been so
successful that these two new companion
committees have agreed to open their

Senate-House conference sessions to the
public, although they are not required to
do so by the statute. In the case of Senate
committee markup sessions, the Chiles
proposals are carefully drafted to require
all sessions to be open, except in the lim-
ited range of situations where closed ses-
sions may be appropriate-such as na-
tional defense and confidential aspects
of foreign policy, trade secrets, and other
sensitive financial information, commit-
tee staff personnel matters, criminal in-
vestigations and charges of misconduct,
and personal privacy considerations.

These exceptions will apply only if a
majority of the members of a committee.
or subcommittee present at a markup
session determines that they are appli-
cable. The exceptions are carefully
drafted to give generous protection to
the legitimate needs of congressional
business and the confidentiality of sen-
sitive information. But they accomplish
these goals without allowing the. excep-
tions to swallow up the principle of open-
ness, and without falling into the error
of delegating too much latitude to each
committee to close its business to the
public.

In the case of conference committee
sessions, the reforms proposed by the
Roth amendment will require conference
meetings to be open to the public un-
less a majority of either the Senate or
House conferees votes to close them. As
originally introduced, the provisions on
open conference meetings contained ex-
ceptions similar to those applicable to
Senate committee meetings. But the
House of Representatives has already
adopted a rules change for its conferees
similar to the pending Senate proposal.
Implementation of. the House change is
contingent on Senate action. Although I
would have preferred to apply the same
restrictive exceptions to open conference
meetings as we are applying to open
Senate committee meetings, I believe we
should act at this time to adopt the Roth
amendment. By such aetion, the open
conference requirement will take effect
immediately, without requiring further
action by the House.

It is an understatement to say that
these reforms are overdue. Unlike other
institutional reforms in recent years. the
Senate is well behind the House of Rep-
resentatives on this issue. We are also
well behind the States-49 of the 50
States now have open meetings laws, and
more than two-thirds of the State
legislatures require open committee
meetings.

In fact, the Senate is in danger of being
the caboose on this open government re-
form. By acting now to pass these meas-
ures, we can at least end that stigma,
if not avoid it. And in the process, we
shall become more accountable to our
constituents than we have ever been
before.

Mr. President, I yield back the re-
mainder of my time.

The PRESIDING OFFICER. Who
yields time?

If neither side yields time-
Mr. CHILES. Mr. President, I am pre-

pared to yield back the remainder of my
time.
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Mr. CANNON. What Is the time sit-
uation now. Mr. President?

The PRESIDING OFFICER. The
Chair says that as far as time on the
bill is concerned, there are 14 minutes
for the proponents and 11 minutes for
the opponents. Half an hour on the
committee amendment has not been
used.

Mr. CANNON. Then, Mr. President,
would it be in order to yield back the
time on the committee amendment, at
which time the committee amendment
would be open for further amendment?

Mr. LONG. Mr. President, I ask unani-
mous consent that Mike Stern be granted
privilege of the floor.

The PRESIDING OFFICER, Without
objection, it is so ordered.

Mr. STEVENS and Mr. ROTH ad-
dressed the Chair.

The PRESIDING OFFICER. The Chair
is seeking to respond to the Senator from
Nevada.

The Parliamentarian. advises that if
all time is yielded back on the commit-
tee amendment, then the committee
amendment would be ready for a vote,
unless there is an amendment to the
committee amendment.

Mr. ROBERT C. BYRD. Mr. Presi-
dent-

The PRESIDING OFFICER. The Sen-
ator from West Virginia. -

Does the Senator yield to the Sena-
tor from Alaska for a parliamentary in-
quiry?

Mr. ROBERT C. BYRD. Yes.
Mr. STEVENS. I just wanted to in-

quire of the Chair whether it was pos-
sible to offer an amendment to the com-
mittee amendment before all time is
yielded back in this situation.

The PRESIDING OFFICER. The
Chair understands that the time would
have to be used or yielded back before
an amendment would be in order to the
committee amendment.

Mr. CANNON. I am prepared to yield
back the remainder of the time on the
committee amendment.

Mr. CHILES. I am prepared to yield
back the remainder of the time.

Mr. CANNON. If the opposition is will-
ing, I am prepared to yield back the re-
mainder of the time on the commnittee
amendment in order that amendments
would be in order.

Mr. CHILES. As I understand, the dis-
tinguished Senator from Nevada wishes
to offer an amendment to the committee
amendment and feels he cannot do so
until time is yielded back?

Mr. CANNON. That is what the Parlia-
mentarian has just said.

Mr. CHILES. If that is correct, though
I do not understand it, I am prepared to
yield back our time.

Mr. ROTH. A parliamentary inquiry,
Mr.. President.

The PRESIDING OFFICERp The
Senator will state it.

Mr. ROTH. The committee amendment
has not been accepted yet; is -that
correct?

The PPuESIDING OFFICER. That is
correct. The committee amendment has
not been acted upon.

Mr. ROTH. Once there is a vote on
it, if it is accepted. then it is open to
amendment; is that correct?

The PRESIDING OFFICER. --No. If
the amendment should be agreed to, then
it would not be subject to further amend-
ment except by unanimous consent.-

Mr. ROBERT C. BYRD. Mr. Presi-
dent-

The PRESIDING OFFICER. The
Senator from West Virginia.

Mr. ROBERT C. BYRD. I send an
amendment to the desk and ask for its
immediate consideration.

The PRESIDING OFFICER Is this an
amendment to .the committee amend-
ment?

Mr. ROBERT C. BYRD. It is.
The PRESIDING OFFICER. Is all time

yielded back?
Mr. CANNON. Yes. I understand the

Senator from Florida is willing to yield
his time back, and I am willing to yield
my time back on the committee amend-
ment.

Mr. CHILES. A parliamentary inquiry,
Mr. President.

The PRESIDING OFFICER The Sen-
ator will state It.

Mr. CHILES. If the time is not yielded
back, it would still be in order, once time
had expired, would it not, for them to
seek to amend the committee amend-
ment?

The PRESIDING OFFICER That is
conrrect.

Mr. CHILES. I yield back the remain-
der of my time.

The PRESIDING OFFICER. All time
has been yielded back.

The amendment will be stated.
The legislative clerk read as follows:
On line 8, page 4, after the word "lnterest"

insert the following: "in accordance with the
limitations set forth above in this paragraph
In parenthesis."

Mr. TAFT assumed the Chair at this
point. -

Mr. ROBERT C. BYRD. Mr. President,
the purpose of this amendment would be
to address the point raised by the dis-
tinguished Senator from Maine (Mr.
MuSKiE) earlier during the colloquy so
as to make clear that that portion of sec-
tion 1(b), paragraph 1, relating, to the
adoption of a rule by gny committee fol-
lowing the appointment of its member-
ship at the commencement of each Con_
gress would be based upon the justifica-
tion set forth in the parentheses begin-
ning on line 18, page 3, of Senate Reso-
lution 9.

In other words, any standing commit-
tee or subcommittee at the beginning of
each Congress could, following the ap-
pointment of its membership, adopt a
rule specifically prescribing a different
procedure to protect its own needs and to
conform to the public interest, to wit,
"Unless the testimony to be taken" at any
hearing or meeting "related to a matter
of national security or tended to reflect
adversely on the character or reputation
of the witness or any other individual, or
divulge matters deemed confidential
under other provisions of law or Govern-
ment regulations."

Mr. President, I believe the matter is

clear. The Senator from Maine raised the
question. I think it was a logical question
and was a point well taken This amend-
ment is intended to abet that point and
to clarify the language so as to make it
clear that committees in adopting rules
at the beginning of any new Congress
could provide for closed sessions only un-
der the circumstances as set forth in the
verbiage contained in the parenthesis.

Mr. ROTH. Will the Senator yield for
a question?

Mr. ROBERT C. BYRD. Yes.
Mr. ROTH. If I understand what the

Senator is trying to do, it is to apply the
limitations on page 3 that are in the
parenthesis to the following sections
where there is a different procedure.

Mr. ROBERT C. BYRD. Yes.
Mr. ROTH. But if I also understand.

so long as it -falls within those limita-
tions-I am not saying that it would-
the committee rules could provide that a
chairman alone could close the' commit-
tee as long as it was within those re-
straints. Is that correct?

Mr. ROBERT C. BYRD. No, that would
not be correct.

Mr. ROTH. Let me ask it a little dif-
ferently.

Mr. ROBERT C. BYRD. The commit-
tee would have to authorize it.

Mr. ROTH. I appreciate that. A new
committee is formed with Its new mem-
bers and they adopt the rule, according
to the procedures set out in the
section-

Mr. ROBERT C. BYRD. By a record
vote. , -

Mr. ROTH. By a record vote-
Mr. ROBERT C. BYRD. And in open

session.
Mr. ROTH. That the committee subse-

quently could be closed for national secu-
rity purposes by action, let us say, of the
chairman and ranking member together.

Mr. ROBERT C. BYRD. No.
Mr. ROTH. That is not correct.
Mr. ROBERT C. BYRD. If the com-

mittee authorized that, but. that would
be-

Mr. ROTH. That is what I am saying.
Comes January and we have a new
Armed Services Committee. They, in open
session, by a majority rule, vote that the'
procedure will be henceforth during the
current 2 years that the chairman and
the ranking member can decide whether
or not to close the committee for national
security purposes. That could be done
subsequently in closed session, if they
wanted to do it.

Mr. ROBERT C. BYRD. Not the orig-
inal action.

Mr. ROTH. I am not talking about the
original action. I am talking about sub-
sequent action. So it would be perfectly
possible for one man to make that deci-
sion if the committee was willing to dele-
gate that authority to the chairman.

Mr. ROBERT C. BYRD. If the major-
ity of the committee, by a record vote in
open session, authorized the chairman
to do that, then that would be a rule of
the committee for that Congress.

Mr. ROTH. In other words, there
would be no limitations on the kind of
procedures that could be set up.

Mr. ROBERT C. BYRD. Pardon?
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Mr. ROTH. There would be no limita-

tions on the procedures. I mean could
a chairman not do it, or by a simple
majority, or by less than a quorum?

Mr. ROBERT C. BYRD. Whatever the
committee authorized

IMr. ROTH. Whatever the committee
originally authorized.

Mr. ROBERT C. BYRD. Whatever the
majority of the committee originally
authorized. But once in closed session a
majority of the committee could also vote
to open that session.

Mr. ROTH. Mr. President, it seems to
me that that opens the door very, very
wide. We could give very broad authority
to one or two people to make as a general
rule a closed session.

As a matter' of fact, if I understand
this, there would be no limitation as to
how often they have to act on that. We
are really closing the door very substan-
tially by this proposed change.

Mr. ROBERT C. BYRD. No, the door is
not being closed substantially or other--
wise. In the first place, the majority of
the committee would have to vote in
open session by record vote to authorize
the chairman to go into closed session
and only then would he be authorized to
go into closed session under certain well-
defined limitations that are set forth in
the language of the committee substitute.

At any time after-such committee went
into closed session, a majority of the
committee would have the right to vote
to open the session again. I call atten-
tion to the fact that under rule XXXV
of the Standing Rules of the Senate, any
Senator may ask that there be a closed
session of the Senate. He does not have
to state his reasons. It need only be that,
in his opinion, ample and proper reasons
exist to request a closed session. If -that
Member is seconded by a second Mem-
ber, the Senate automatically goes into
closed session; and the Chair orders the
doors to be closed and the galleries to
be cleared. Once in closed session, of
course, a majority of the Senators'can
vote to go back into open session.

We are not requiring, in the commit-
tee substitute, that kind of a rule to ap-
ply to committees or subcommittees. But
I want to call it to the attention of the
distinguished Senator from Delaware
that the present Standing Rules of the
Senate do allow two Senators to put the
Senate into closed session without any
explanation of their reason, and that
once in closed session, the majority may
vote to go back into open session.

Under the rule proposed here by the
committee, any committee could, at the
beginning of a new Congress, establish a
rule to authorize closed sessions to meet
certain circumstances that might arise
during the course of that Congress, and
at any time a majority of the committee
wished to open the sessions of that com-
mittee it could vote to do so, even though
the matter thought to be sensitive was
still under discussion.

The language I have proposed in my
amendment to the committee substitute
would clarify the Intent of the subcom-
mittee and the committee as to the
meaning of the amendment. It would
bring out that clear intent, and make
it comport with the intent that the dis-

tinguished Senator from Maine expressed
concern about, and that he felt ought
to be the intent, although he did not
agree with the chairman or with me, for
that matter, as to what the clear intent
of this verbiage is. This amendment
would serve to clarify that.

Mr. MUSKIE. Mr. President, may I
say, if the Senator will yield, the Senator
from Maine does approve it to that ex-
tent, with one reservation, which I think
represents the difference of view between
the distinguished Senator from West

-Virginia and myself, which is that in my
view we have had experience under the
open rule that is sufficient to adopt it as
a permanent rule, and the Senator be-
lieves, for the reasons he has expressed,
that the committees ought to be given
more flexibility than that. I think that,
now, is the difference between us. But I
think his amendment clarifying the lim-
itations under which the Senate com-
mittees could exercise that flexibility has
improved the language of the commit-
tee substitute.

Mr. GRIFFIN. Mr. President, will the
Senator from West Virginia yield to me
for a comment?

Mr. ROBERT C. BYRD. Yes.
Mr. GRIFFIN. I think the Senator's

amendment to the committee amend-
ment .is a good one. But, addressing my-
self to the basic question which is raised
in the choice between the original text
and the proposed committee amendment,
it seems to me that rule XXXV of the
Senate-points up a difficulty which I
think many Senators may be overlooking.

It is recognized in all of these versions
that there are some matters which legiti-
mately should be handled and discussed
in closed session: matters involving na-
tional security, matters that tend to de-
fame or impugn the integrity of individ-
uals, and so on.

Rule XXXV recognizes that the dis-
cussion and debate on whether or not a
particular matter fits in that category is
a matter to be discussed by the Senate in
closed session. In other words, any Sena-
tor, with the support of another Senator,
can close the doors of the Senate and
call the attention of the Senate to in-
formation or details Justifying why the
matter should be handled in closed ses-
sion.

I do not understand how, if a Senator
believes that the matter about to be dis-
-cussed involves national security, he is
supposed to be able to convince his col-
leagues in open session that the matter
involves national security. It seems to me
that the arguments he would have to
present would be of such a nature that
they should be presented in closed ses-
sion. If we recognize that the Senate as
a whole would decide that kind of a ques-
tion in closed session, it seems to me we
are making it awfully difficult for a com-
mittee to make a similar decision which
could be just as important.

I would not be quite so concerned iif the
so-called sunshine resolution followed
the guidelines and provisions of Senate
Rule XXXV. In other words, all meet-
ings of the committees should be open
unless upon motion of one Senator sec-
onded by another, the committee would
go into closed session to consider whether

the committee should proceed in closed
session, and no other business could be
transacted except to decide that motion.

Of course, as the Senator from West
Virginia has pointed out, a majority
could immediately turn ariound-and vote
to open it up, not having been convinced
that there was justifiable reason to be in
closed session.

With that kind of a question, I have
difficulty in accepting the original ver-
sion. I think the committee version is
better, unless we would conform to the
Senate rule in terms of the Senate as a
whole.

The PRESIDING OFFICER. The time
of the Senator from Delaware has ex-
pired. The Senator from West Virginia
has 15 minutes remaining.

Mr. CHILES. Will the Senator yield?
Mr. ROBERT C. BYRD. I yield.
Mr. CHlES. Would the Senator from

Delaware agree if perhaps the Senator
from West Virginia would be willing to
consent? I do not think it goes as far as
Senate Resolution 9 goes, and I would
still oppose it, but I would think if we
could adopt it by unanimous consent, we
would be in a position of moving to the
adoption of the committee amendment as
amended.

Mr. ROTH. That would be agreeable.
Mr. GRIFFIN. Mr. President, I would

object. I wonder if the Senator from
Florida would address himself to the
question I have raised. Because we
would then be in a-position of voting on
the committee amendment, and would
be at a point where it would be difficult
to consider this question again.

Mr. ROTH. Mr. President, will the
Senator yield?

Mr. GRIFFIN. I am glad to yield.
Mr. ROTH. Is the Senator suggesting

that the original language would be ac-
ceptable to him, if we added an additional
provision, I guess it would be section 5,
providing that' two members of a com-
mittee could close a session only for the
purpose of deciding whether or not there
should be a closed session? Is that what
the Senator is suggesting?

Mr. GRIFFIN. That would certainly-
be an improvement My questioni is, if
you need a majority vote of the commit-
tee in open session to close the committee
meeting, how do you, in open session,
convince your colleagues that the matter
they are about to take up involves na-
tional security? Are we supposed to do
that in open session? That is the kind
of situation in which we are going to put
all committees of the Senate. I realize it
is not very important in many commit-
tees. Maybe the Committee on Public
Works never would have that kind of a
problem. But other committees do.

Mr. MUSKIE. Mr. President, will the
Senator yield?

Mr. GRIFFIN. I am glad to yield.
Mr. MUSKIE. We have not had ex-

perience with all contingencies covered
by the five positions in the original text,
but we had experience with some.

For example, with respect to item 2,
which has to do with matters of com-
mittee staff personnel or internal staff
management or procedure, when such
matters arise involving- a frank discus-
sion of possible candidates for commit-
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tee staffing, in my case the chairman
advises the committee that that is the
nature of the discussion that we are
about to undertake and that I would
recommend that we close the session for
that purpose. We do not actually get into
the detail of the matter. We do not have
to make a case, deciding the substance
of why we go into closed session. I would
think that what was proposed to be dis-
cussed is classified information, and that
the chairman advising the committee
that what he wants to put before them
is certain classified information is suf-
ficient in and of itself to justify a vote
to go into closed session. I do not think
we have to go into great detail about the
discussion that will take place. So I do
not think it is quite as complicated as
might appear on the face of it.

On the other hand, I think the Senator
from Delaware, perhaps, has a useful
suggestion to obviate the kind of problem
that disturbs the distinguished minority
whip. I certainly would be interested in
pursuing that because it could conceiv-
ably, in some circumstances, create diffi-
culties of persuading a majority to make
a decision on closing the meeting.

Mr. GRIFFIN. There is nothing per-
sonal in this. But there are Senators who
do not believe that any session should be
closed-maybe I am wrong on that-and
who would be very reluctant to go along
only with the suggestion that something
involves national security. They would
want to' be convinced. Are we going to
convince them in private? Maybe that is
what would be done. But that is going to
be against the sunshine rule. We have to
convince them in open public session.

Mr. MUSKIE. What would happen, if
either side of such an ismsue were oper-
ative, is the committee might well make
it possible for itself to act. The situation
would clarify itself.

But I have no objection pursuing the
suggestion, provided that going into
closed session for the purpose of dis-
cussing the merits of one of these con-
ditions is limited to that.

Mr. GRIFFIN. I can conceive of the
situation, for example, where the reputa-
tion of an individual might be involved
in a hearing, and the question might be
much more difficult than the question-of
whether national security is involved. It
might take a good deal of factual infor-
mation and argument to convince the
committee, particularly in a difficult
case, that it would not be fair to the in-
dividual, and would be an unwarranted
invasion of his civil rights, or whatever.
It might not be able to make the case in
open session without doing the very
damage that should be avoided.

Mr. MUSKIE. I would agree. The Sen-
ator is raising a legitimate point. I think
it is manageable along the lines of the
suggestion of the Senator from Dela-
ware. Of course, if the original text of
Senate Resolution 9 becomes the pending
business, I assume the Senator from
Delaware would pursue his suggestion.

Mr. ROTH. That would be the intent
of the Senator from Delaware.

If there is no further debate, Mr.
President, I am ready-to yield back the
remainder of our time.

The PRESIDING OFFICER. Al time
having been yielded back, the question is
on agreeing to the amendment.

The amendment was agreed to.
Mr. CHILES. Mr. President, I ask for

the yeas and nays.
The PRESIDING OFFICER. Is there a

sufficient second? There is a sufficient
second.

The yeas and nays were ordered.
Mr. ROBERT C. BYRD. I suggest the

absence of a quorum.
The PRESIDING OFFICER. The clerk

will call the roll.
The assistant legislative.clerk pro-

ceeded to call the roll.-
Mr. MANSFIELD. Mr. President, I ask

unanimous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

TIME LIMITATION AGREEMENT:
H.R. 10029-MILITARY CONSTRUC-
TION APPROPRIATION

Mr. MANSFIELD. Mr. President, the
Senate has already agreed to allow 1
hour on an amendment to be offered by
Mr. CULVER and 1 hour on an amendment
to be offered by Senator PROXMIRE. The
first is relative to Diego Garcia; the
second is relative to the Defense Medical
School.

-I am referring to the military con-
struction defense appropriations bill
which will follow the disposal of the
pending business.

I ask unanimous consent that there be
a time allocation of 1 hour on amend-
ments to that bill, 30 minutes on amend-
ments to amendments, motions or ap-
peals, and 1 hour on the bill itself.

The PRESIDING OFFICER. Is there
objection?

Mr. NUNN. Mr. President, reserving
the right to object, does this mean that
any amendment offered on the Diego
Garcia amendment would 'also have 1
hour..

Mr. MANSFIELD. Yes, and the amend-
ment would have to be germane. There-
fore, I ask that the regular procedure be
followed.

Mr. NUNN. I have no objection.
The PRESIDING OFFICER. The

Chair advises.the rule requires germane-
ness of amendments in any case when a

t general appropriations bill is involved.
Mr. MANSFIELD. 'Yes, I have made

that request that all amendments be ger-
mane.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The text of the agreement is as
follows:
. Ordered, That, during the consideration of

H.R. 10029 (Order No; 428), an act making
appropriations for military construction for
the Department of Defense for the fiscal year
ending June 30, 1976, and the period ending
September 30. 1976, and for other purposes,
debate on any amendment in the first degree
shall be linlited to 1 hour, to be equally di-
vided and- controlled, by the mover of such
and the manager of the bill, and that debate
on any amendment in the second degree, de-
batable motion, appeal, or point of order
which is submitted or on which the Chair
entertains debate shall be limited to 30 min-

utes, to be equally divided and controlled by
the mover of such and the manager of the
bill: Provided, That in the event the man-
ager of the bill Is in favor of any such
amendment, debatable motion, appeal, or
point of order, the time in opposition thereto
shall be controlled by the Minority Leader
or his designee.

Ordered further, That, on the question of
the final passage of the said bill, debate shall
be limited to 1 hour, to be equally divided
and controlled, respectively, by the Majority
and Minority Leaders, or their designees:
Provided, That the said Leaders, or either of
them, may, from the time under their con-
trol on the passage of the said bill, allot ad-
ditional time to. any Senator during the con-
sideration of any amendment, debatable mo-
tion, appeal, or point of order.

OPEN 'COMMITTEE MEETINGS

The Senate continued with the con-
sideration of the resolution (S. Res. 91
amending the rules of the Senate relat-
ing to open committee meetings.
ADDITIONAL STATEMENTS SUBMTTrED ON COM-

MrT'EE AMENDMENT IN NATURE OF A SUB-

STITUTE

Mr. HANSEN. -Mr. President, today
the Senate will consider and vote on
matters which affect the openness of
Senate committees to the public. I sup-
port openness in Government and am a
cosponsor of S. 5, the Government in the
Sunshine Act.

Openness in Government, in my opin-
ion, is in the best interest of the people
of this great Nation, who are affected by
wvhat we do here, and in the best inter-
est of the Government itself, which in
these times is largely responsible for im-
plementing the laws passed by the
Congress.

We are a nation that places great im-
portance upon the free interchange of
ideas in the public forum. This belief is
deeply rooted in our democratic system
of government. It seems to me that this
belief, as it pertains to the legislative
process, is enhanced by making our com-
mittee meetings open to the public.

This is not to say that all meetings of
Senate committees are to be open. I rec-
ognize that there is certain subject mat-
ter which must remain confidential, such
as an issue that pertains to national
security. However, generally speaking,
the meetings, markups, and hearings of
the Senate committees and subcommit-
tees should be open. At the beginning of
the 93d Congress, the Senate Committee
on Interior and Insular Affairs, of which
I am a member, conducted open hearings
and meetings. It has worked.

It concerns me that in recent years,
the public's confidence in its Govern-
ment has waned. It seems to me that
there is no better way to restore the pub-
lic's confidence in Government than by
opening up the legislative deliberative
process.

As a cosponsor of S. 5. I support the
Government in the Sunshine Act. I sup-
port it as it was favorably reported by
the Senate Committee on Government
Operations on July 31, 1975. -

The Government Operations Commit-
tee report summarized S. 5 in the follow-
ing way:
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The bill requires Congressional committees
and all Federal agencies subject to the leg-
islation to conduct their meetings in the
open, rather than behind closed doors. As a
result of this'legislation, the public will, for
the first time, have the right to observe most
of the 'meetings held by all Congressional
committees,-and by 47 Federal agencies.

The vote of the committee was unani-
mous in reporting the bill out.

Title I of S. 5 would require that all
meetings of standing, select or special
committees of both the Senate and.House
be open to the public. This includes meet-
ings of subcommittees. There are specific
exceptions to the openness requirement.
For example, where a. majority of the
committee votes to close the meeting be-
cause of national security, foreign policy,
or personal privacy. Additionally, title I
would require conference committees
between the Senate and House to be open
except when a majority votes to close.
Joint committee meetings between the
House and Senate are subject to the same
rules on open meetings as conference
committees.

Briefly, title II of S. 5 would require
meetings of multimember Federal agen-
cies, and of their subdivisions, to be open.
Again, there are certain exceptions to
the openness requirement.

The following Federal agencies will
probably be affected: the Consumer Prod-
uct Safety Commission: the Federal
Farm Credit Board within the Farm
Credit Administration; the Federal
Home Loan Bank Board; the Federal
Trade Commission; the Indian Claims
Commission; the National Council on
Quality in Education; the Ocupational
Safety and Review Commission; the
Railroad Retirement Board; and the
U.S. Civil Service Commission. For those
who argue against the closed, arbitrary
actions of Federal agencies, this could be
a partial solution.
I As stated previously, I favor both parts
of S. 5 because it opens meetings of com-
mittees of Congress-(this Includes
markups-and meeting of Federal
agencies. -

Because title I. of S. 5 deals with Sen-
ate procedure, this bill was referred to
the Senate Committee on Rules and Ad-
ministration. On September 18, 1975, the
Rules Committee struck title I from S. 5.
The Rules Commitee stated the changes
pertaining to Senate committees should
be effectuated by direct amendment to
the Standing Rules of the Senate, rather
than a bill which must be approved by
the House and signed by the President.
Although I find the Rules Committee
position has some merit, it is mry thought
that the need for openness in Govern-
ment, on balance, should be effected at
this time and procedure should give way
to the substantive advantages of open-
ness.

The status of Senate Resolution 9
must also be noted here. Senate Resolu-
tion 9, as introduced, would have re-
quired the same open meeting require-
ments for standing, select or special com-
mittes that are-found in title I of S. 5.
The Senate Rules Committee reported
Senate Resolution 9 out of committee
with a substitute amendment. This sub-
stitute authorizes a closed session if

voted upon by a majority of the stand-
ing committee or subcommittee. This is
a substantial departure from the concept
of openness as expressed in S. 5 and
Senate' Resolution 9 before the amend-
ment. Rather than a step forward, the
action of the Rules Committee is a step
in the opposite direction.

In concluding, I believe in openness of
Senate committee andl subcommittee
meetings, markups, and hearings. In or-
der for openness to become a. more
meaningful concept in this body, I in-

-tend to vote consistently with the philos-
ophy and spirit of S. 5 as originally in-
troduced and reported favorably out of
the Senate Operations Committee.

Mr. BEALL. Mr. President, I rise to
state my strong opposition to the actions
of the Rules Committee in substantially
weakening Senate Resolution 9, legisla-
tion now before us which is designed to
open up congressional processes to great-
er public scrutiny.

As an original cosponsor of S. 5; the
'Government in the sunshine" bill, I
consider the amendments offered by the
Rules Committee to be a giant step

.backward, and thus I hope my col-
leagues will 'oin me in rejecting this
attempt to reverse the commendable
trend toward openness in our govern-
mental processes.

Mr. President, last spring-I conducted
a survey of 'my constituents to deter-
mine their views on many of the major
issues facing our Nation today. The final
question on this survey was, "Do you
have confidence in the Congress to deal
effectively with today's problems?"

Of the 119,000 answers I received, over
63 percent responded with a resounding
and disturbing "No." I believe that part
of the reason for this obvious lack of
confidence is due to the fact that, to most
Americans, Congress seems to do its work
behind locked doors.

In my judgment, it is time to unlock
those doors. The people of this country
will not be able to fully evaluate the ef-
fectiveness, the integrity, and the worth-
iness of their elected' representatives
until they are permitted to observe the-
full legislative process.

Originally, title I of S. 5 directed that
Senate committee meetings be held in
open session, unless the committee voted
to close that session on one of five very
specific grounds: National defense and
foreign policy, personnel matters, crim-
inal or civil investigations, personal
privacy, or trade secrets. However, it was
decided, and I believe rightly so, that
since the Constitution provides that
"each House may determine the rules of
its proceedings," this problem could best
be handled in the Senate through_ a
simple resolution, thus making unneces-
sary action by the House of Representa-
tives or the President on the measure.

However, the Rules Committecin re-
porting out Senate Resolution 9 has cut
the heart out of this measure by per-
mitting any committee to adopt rules to
close its sessions at the beginning of a
new Congress, or in fact to shut its doors
in the future for any reason whatsoever.

Mr. President, this is a superficial ap-
proach to a very serious matter. Instead,
we in the Senate must establish a stand-

ard of openness, and only deviate from
that standard when absolutely neces-
sary, and then only for certain specified
reasons.

Further, as a member of the Senate
Budget Committee, I object to the fact
that the Rules Committee by this action
would repeal the existing rule of open-
ness in our committee. This action has
been taken without the knowledge or
support of the Budget Committee, and
in fact runs against my experiences to
date in the committee. The Budget Com-
mittee has been operating under the
mandatory sunshine .provision of the
Budget Act for over a year, and I have
seen no evidence where our discussions
have been inhibited in any way.

I also want to take this opportunity
to voice my support the amendment
sponsored by Senator RoTH, which I have
cosponsored, which will open up House-
Senate conference committees. I have
long felt that conference committees are
the most overlooked part of the legisla-
tive process, and by opening their de-
liberations to the public eye, our citizens
can better understand the immense im-
portance of their work.

Mr. President, S. 5 requires that Gov-
ernment agencies open their meetings to
.the public view. I ask the Senate to act
favorably on this bill. But before we can
take that action, we must first get our
own house in order by passing Senate
Resolution 9 as originally offered, with-
out the debilitating amendments which
the Rilles Committee has proposed.

I urge my colleagues to let the sun-
shine in on our work.

Mr. CLARK. Mr. President, I first want
to commend the distinguished senior
Senator from Florida (Mr. CHmns) on
the outstanding leadership he has pro-
vided in the struggle to achieve open
government. Without his perseverance
and determination, this historic debate
might never has taken place. The dis-
tinguished Senator from. Delaware (Mr.
RoTH) is also to be applauded for the
long hours, he has worked to bring us
·to this point.

Mr. President, I hope no one is con-
fused about the vote we . are about to
take.

I hope no one thinks that in voting for
the Rules Committee amendment to Sen-
ate Resolution 9 he is voting for open
government. He 'is not.
-I hope no one thinks that in voting

for the committee amendment he is vot-
ing to improve the rules of the Senate
by providing increased public access to
the decisionmaking process. He is not.

And I hope no one thinks that in
voting for the committee amendment he
is voting to improve the public's horribly
low regard for the Congress of the United
States. He is not.

The Rules Committee proposal would
allow each Senate committee to estab-
lish its own policy as to whether meet-
ings should be closed or open. They are
saying, in effect, that the Senate, as a
body, has no responsibility for deciding
whether the American people will be
allowed to see what their elected repre-
sentatives are doing.

The Rules Committee proposal would
even repeal the Budget Act requirement
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for open meetings of the congressional
Budget Committees. They are saying that
this provision, adopted by the Senate on
a 55-to-26 vote last year, is now null and
void.
- The Rules Committee proposal ignores
the experience of the House of Repre-.

'sentatives, where, -since the adoption of
an open meetings rule in 1973, fewer than
10 percent of the committee meetings
have been closed to the public. Oppon-
ents of opening up committee meetings
in the House made the contention that it
would interfere with House business and
decrease efficiency'. But this has not been
the case. Common Cause made a survey
of House Committees last year and found
the committees were doing at least as
much work as they had done under the
old system. But the Rules Committee
proposal says, in effect, that the Senate-
for some reason-has a greater need for
secrecy than the other body of Congress.

Mr. President, we have a long way to
go in the effort to restore public trust
and confidence in -the institutions of
Government. Passage of the original
version of Senate Resolution 9 will surely
help. Adoption' of the Rules Committee
proposal, however, can only make mat-
ters worse, and I urge its defeat.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the committee
amendment as amended. On this- ques-
tion the yeas and nays have been ordered,
and'the clerk will call the roll.

The 'assistant legislative clerk called
the roll.

Mr. ROBERT C. BYRD. I announce
that the Senator from Colorado (Mr.
HASKELL), the Senator from Montana
(Mr. METCALF), and the Senator from
Misouri (Mr. SYMINGTON) are necessarily
absent.

I further announce that the Senator
from Indiana (Mr. HARTKE) -is absent on
official business.

I also announce that the Senator from
Misissippi (Mr. STENNIS) is absent be-
cause of illness.

Mr. GRIFFIN. I announce that the
Senator from Nebraska (Mr. CuRTIS),
and the Senator from Pennsylvania (Mr.
ScoTT) are necesarily absent.

I further announce that,-if present and
voting, the Senator from Pennsylvania
(Mr. Scorr) would vote "yea."

The result was announced-yeas 16,
nays 77, as follows:

[Rollcall Vote No. 468 Leg.1
YEAS-16

Buckley Goldwater
Byrd, Griffin

Harry F., Jr. Hruska
Byrd, Robert C. Long
Cannon McClellan
Case Pell

NAYS--77
' Abourezk Dole

Allen Domenicl
Baker Durkin
Bartlett Eagleton
Bayh Eastland
Beall Fannin
Bellmon Fong
Bentsen ' Ford
Biden Garn
Brock Glenn
Brooke Gravel
Bumpers Hansen
Burdick Hart, Gary
Chiles . Hart, Philip A.
Church Hatfield
Clark Hathaway
Cranston Helms
Culver Hollings

Scott,
William L.

Stevens
Talmadge
Williams
Young

Huddleston
Humphrey
Inouye
Jackson
Javits
Johnston
Kennedy
Laxalt
Leahy
Magnuson
Mansfield
Mathias
McClure
McGee
McGovern
McIntyre
Mondale
Montoya

Morgan Percy Stevenson
Moss Proxmlre Stone
Muskle . . Randolph Taft
Nelson Ribicoff Thurmond
Nunn Roth Tower
Packwood Schwelker Tunney
Pastore Sparkman - Welcker
Pearson Stafford

NOT VOTING--7
Curtis Metcalf Symington
Hartke Scott. Hugh
Haskell Stennis

So the committee amendment, as
amended, was rejected.

The PRESIDING OFFICER. The reso--
lution is open to further amendment.

Mr. ROBERT C. BYRD. Mr. President,
I send to the desk a perfecting amend-
ment to the resolution.'

The PRESIDING OFFICER. The
clerk'will relport.

The assistant legislative clerk read as
follows:

The Senator from West Virginia (Mr.
ROBERT C. BYRD) proposes an.amendment:

On page 2 line 4 after the word 'present"
insert the following: "in accordance wtth the
provisions set forth in Rule XXXV and para-
graph 2 of Rule XXXVIII of the Standing
Rules of the Senate relating to closed- ses-
sions,".

Mr. ROBERT C. BYRD. Mr. President,
may we have order in the Senate.

The PRESIDING OFFICER. The Sen-
ate will be in order; There are 15 minutes
on each side on the amendment. Who
yields time?

Mr. ROBERT C. BYRD. I yield myself
such time as I may require.

May we have order in the Senate.
The PRESIDING OFFICER. The Sen-

ate will be in order.
Mr. DOMENICI. Mr. President, will

the Senator yield for a unanimous-con-
sent request?

Mr. ROBERT C. BYRD. Yes.
Mr. DOMENICI. Mr. President, I ask

unanimous consent that Mickey Barnett
of my staff be granted floor privileges
during the remainder of the debate on
this bill.

The PRESIDING OFFICER. Without
objection, It is so ordered.

Mr. GRIFFIN. Mr. President, will the
Senator from West Virginia allow me to
be a cosponsor? I hope it'will not lose
him any votes.

Mr. ROBERT C. BYRD. Yes; I ask
unanimous consent that Mr. GRIFFIN and
Mr. CANNON be permitted to be named
as cosponsors.

The PRESIDING OFFICER. Without
objection, it is so ordered.
-Mr. ROBERT C. BYRD. May we have

order, Mr. President?
The PRESIDING OFFICER. The Sen-

ate will be in order.
Mr. ROBERT C. BYRD. The.Senate

has just rejected the committee substi-
tute which would have been an improve-
ment over the present standing rule
contained in paragraph 7(b) of rule XXV
of the Standing Rules of the Senate.

Mr. President, may we have order in
the Senate?

The PRESIDING OFFICER. The
Senate will be in order.

Mr. ROBERT C. BYRD. I regret that
the attendance on the floor was not good
during the discussion of the committee
amendment. The committee amend-
ment, nevertheless, has been voted

down. For the record I should point out
again that the 'committee amendment
was an improvement insofar as opening
up the sessions of standing committees
of the Senate are concerned-over the
present rule.

The present rule, paragraph 7(b) of
rule XXV of the Standing Rules of the
Senate, only deals with standing com-
mittees. The committee substitute which
has just been voted down dealt with
standing committees and any subcom-
mittees thereof..'

The present rule of the Senate pro-
vides that meetings for the transaction
of business of each standing committee-
saying nothing about the subcommit-
tees-"shall be open to the public except
during closed sessions for marking up
bills or for voting."

In other words, under the present
Standing Rules of the Senate any meet-
ing of a standing committee for mark-
ing up a bill or for voting shall be closed,
except in two instances: One, when the
committee, by majority vote, orders it
open or when a committee, by standing
rule, decides that such closed sessions
shall be open to the public.

So under the present rules of the Sen-
ate, markup sessions are closed-pe-
riod-unless a committee, by rule, deter-
mines that such sessions shall be open
or, in the alternative, a majority of the
committee votes to open those commit-
tee meetings.

Now, the committee substitute, that
Senators have just overwhelmingly voted
down, provided that each meeting and
markup session of a standing committee
or any subcommittee shall be open to the
public unless any such committee or sub-
committee in open session determines by
a record vote of a majority of the mem-
bers of the committee or subcommittee
that the proposed meeting shall be closed
because of the nature of the matter to be
considered. That language sets forth
certain circumstantial situations in
which the meetings of the committee
might be closed or the meetings of a sub-
committee might be closed.

It also allows committees and subcom-
mittees at the beginning of each new
Congress to adopt a rule, if the commit-
tee desires to do so, embracing circum-
stances in which the committee meetings
throughout that new Congress would be
closed.

It was the committee's position that
each committee of the Senate should be
abte autonomously to make its own rules
with respect to closed sessions based upon
the nature or subject matter of the legis-
lation coming before each committee,
rather than having the Senate as a
whole establish a rule for all committees.

Now that the committee substitute has
been voted down, however, the amend-
ment I have offered Would seek to per-
fect the language of the resolution in-
troduced by Mr. CHILES, for himself and
others, so as to address the point raised
by the distinguished Senator from Mich-
igan (Mr. GRIFFIN), to wit, that in .the
event a committee or a subcommittee
would wish to meet in closed session to
discuss certain matters of a security na-
ture, or dealing with foreign relations of
the United States, or relating solely to
matters of committee staff, personnel,
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and so on, and so on, or matters which
would tend to charge an individual with
a crime or misconduct, or matters that
would disclose the identity of any in-
former or law enfo,rcement agent, or any
information relating to the investigation
or prosecution of a criminal offense, such
committee would not have to reveal the
nature of that subject matter in open
session, but coula go into closed session
and determine whether or not continued
closed session of that committee to dis-
cuss that particular sensitive subject
would be justified.

As I stated earlier today, under rule
XXXV of the Standing Rules of the Sen-
ate, any Senator may put the Senate
into closed session if he can get one other
Senator to second his motion. He does
not have to disclose his reason, he does
not have to explain why he thinks the
Senate should go into closed session. He
merely demands a closed session and
upon a second of that motion by another
Senator, the Chair will automatically
clear the galleries, close the doors, and
the Senate then will proceed to discuss
the matter in closed session,

A majority of Senators, once the Sen-
ate is in closed session. may vote to open
the Senate.

Under the language of the Chiles reso-
lution, if it is not amended by my amend-
ment, a committee may go into closed
session if that committee or subcommit-
tee determines in open session by record
vote by a majority of the members of the
committee -or subcommittee, that the
matters to be discussed or the testimony
to be taken, of such portion or portions,
will disclose such and such matters that
should be discussed only behind closed
doors. In other words, committee mem-
bers would have to have an open discus-
sion and a public airing of the very na-
tional security matters that ought to be
discussed In closed session before the
committee can even vote to go into clos-
ed session.

My amendment merely brings the com-
mittee procedure into conformity with
the rules of the Senate, thus allowing any
member of that committee to demand a
closed session and, if that member Is
seconded by another Senator, that com-
mittee will go into closed session to dis-
cuss whether or not the subject matter
merits open session or closed session, and
the majority of the committee will then
determine the proper action.

I hope that Senators will accept this
amendment. I think it would improve the
language of the amendment offered by
the distinguished Senator from Florida
(Mr. CHILES).

I think it would protect committees
that do have Jurisdiction over national
security matters or other sensitive mat-
ters and would allow them to make a de-
termination as to whether or not a ses-
sion ought to be closed or open to the
public without revealing in open session,
the nature of the sensitive subject mat-
ter to be discussed.

Mr. THURMOND. Will the Senator
yield?

Mr. ROBERT C- BYRD. Yes.
Mr. THURMOND. As .I understand

what the (Senator is advocating, it
is that with a committee, a Member of

the Senate, a member of the committee,
could ask that a session be closed, then
if he is seconded, which is similar to the
entire Senate where a member can ask
that the Senate go in closed session if
the motion is seconded-.

Mr. ROBERT-C. BYRD. Exactly, and
under rule XXXVIII of the Standing
Rules of the Senate, once the Senate is
in closed session to discuss a nomination,
or whatever it may-be-I believe- it per-
tains mostly to nominations--the Senate
may by a majority vote determine that
that particular subject shall be consid-
ered in closed executive session. In which
case, all subsequent proceedings with re-
spect to the particular subject shall be
closed.

That brings up another point. Under
the language by Mr. CHILES, as I under-
stand it, each day that the committee
meets, if it met on Monday and decided-
that the subject matter was of a nature
that would require a closed session, it
would vote to go in closed session. If it
met on Tuesday, again on the same sub-
ject matter, it would have to make that
same determination and vote to go into
closed session. If it met on Wednesday
on the same subject, it would have to
make the same determination and vote
to go into closed session.

But under the amendment I have of-
fered, onoe that committee, by majority
vote, determines that the subject matter
is of such a sensitive nature as to require
a closed session, that vote by that eom-
niittee, that one vote, will determine that
each proceeding daily thereafter dealing
with that particular subject matter
would also be closed until such time as
the majority of the committee votes to
open or until the sensitive matter is
disposed of.

Mr. THURMOND. As I understand it,
under the Senator's amendment the ma-
jority of the committee at any time after
they are in closed session could open up
the meetings?

Mr. ROBERT C. BYRD. Yes.
Mr. THURMOND. Just as the majority

of the Senate could open up the Senate?
Mr. ROBERT C. BYRD. The Senator

is correct.
Mr. THURMOND. The same way?
Mr. ROBERT C. BYRD. The Senator

is correct.
Mr. THURMOND. That appears to be

a very reasonable amendment. I shall be
pleased to support it.

Mr. ROBERT C. BYRD..I thank the
Senator.

The PRESIDING OFFICER (Mr.
TOWER). Who yields time?

Mr. CHILES. Mr. President, I would
like to ask the distinguished Senator
from West Virginia if he will yield for a
question.

Mr. ROBERT C. BYRD. Yes.
Mr. CHILES. What I am trying to de-

termine is, once two Senators, or a Sen-
ator seconded by another Senator, made
the motion that the committee go into
closed session so that it could discuss a
proposition, one of the five exemp-
tions-

Mr. ROBERT C. BYRD. Yes.
Mr. CHILES. Would that session then

remain closed until a majority voted to
open, which would be the provisions that

we have in the Senate, or would It be,
as Senate Resolution 9 now requires, that
you have to vote in an open session to
close for one of these reasons?

Now, as the Senator from Maine has
explained, what has happened in the
Budget Committee, and we have closed
some sessions of the Budget Committee
when we were talking of purely staff per-
sonnel, or on the budget, or the commit-
tee matters, he simply said, "Today we
want to discuss some staff matters," and
we went into a closed session.

What I am concerned about, if the
Senator's language would just have two
members being enough-with a second-
to close a session and if henceforth we
would have to take a -majority vote to
open it up, and that majority vote could

.be in the closed session, I guess, we would
be going against what the thrust of Sen-
ate Resolution 9-is, and Senate Resolu-
tion 9 is to not have the secret informa-
tion come out in advance, but to at least
have a public vote on the fact that we
are going to close a session for one of the
purported reasons. At least, that it was
for one of the five reasons.

My concern, as I say, and I do not
completely understand the language of

'the Senator, is if he would require a
majority vote to henceforth open up the
session, then I think he has gone back-
wards from the Senate rules amendment
which would have required a majority
vote in an open session to close. Now we
would have to have a majority vote in a
closed session to open up.

Mr. RIBICOFP. Will the Senator yield?
Mr. ROBERT C. BYRD. I yield.
Mr. RIBICOFF. I do not believe there-

is a difference of opinion between the
Senator from Florida and the Senator
from West Virginia. Could this be re-
solved by having the vote to open or
close after the preliminary discussion
has been had in an open session? Would
the Senator from West Virginia object
-to that?

Mr. ROBERT C. BYRD. No, I would be
very agreeable to that modification of
the amendment. I think the Senator from
Florida has raised a pertinent point. I
would be agreeable to the Senator's reso-
lution, if this amendment were adopted
so as to give the same protection to a
committee that the Senate Rules now
give to the Senate as an entire body In
the discussion of sensitive matters. I
would also be agreeable that once the
committee goes into closed session-and
there is a discussion of the necessity for
closed session-for the committee then
to vote in open session,.as the Senator
from Connecticut has- suggested, on
whether or not the meeting would be.
open or closed. I think just a little change
in the verbiage could provide that, al-
though I do not believe it is needed.

Mr. CHILES. If the Senator is in agree-
ment to that, I think we are on the same
wavelength. I have no objection, if the
Senator is concerned-that we would have
to air these matters before we could close
the meeting..I do not think as a practical
effect we have to do that. But if the
Senator is concerned about that, I would
have no objection that a Senator could
make a motion, it could be seconded,'and
then we could close the session for a
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discussion as to whether they qualified
for one of the five. Then they would go
into open session and take that vote.

The PRESIDING OFFICER. The time
of the Senator from West Virginia has
expired.

Mr. CHILES. It might well be that we
could go to another amendment-

The PRESIDING OFFICER. Who
yields time?

Mr. CHILES. I yield such time as we
need.

It might well mean that we could go
to another amendment and just work out
the language or perhaps the Senator
thinks we can work it out right now. I
think we are kind of saying the same
thing right now.

Mr. ROBERT C. BYRD. I disagree with
the. distinguished Senator that without
this language the chairman could go into
closed session. The chairman cannot go
into closed session, under Senate Resolu-
tion 9, without this amendment. He
would have to have a majority of the
committee to go into closed session. The
lagnuage says,- "Each meeting of the
standing, select, or special committee of
the Senate shall be open."

Mr. CHILES. That is not exactly what
the Senator from Florida said. The Sen-
ator from Florida says when we are tak-
ing up an issue dealing with national
security, I think it is a practical thing
that the committee would go along with
that.

Mr. ROBERT C. BYRD. Not auto-
matically under this.

Mr. CHILES. I have said I am willing
ot go along with the Senator's amend-
ment as long as we come back out and in
open session take the vote.

Mr. ROTH. Will the Senator yield?
Mr. CHILES. I yield.
Mr. ROTH. As I said earlier, I think

the Senator from Michigan raised a valid
point, and an amendment was In order
to take care of the situation where we
did not want to discuss in the 'reason-
for needing to close the committee
meeting.

If the Senator from West Virginia
would care, I have language which I
think basically accomplishes what he
proposed to do, but I could not really of-
fer it as a substitute to his.

What I provide is that after line 15
we would add the following'language:

Notwithstanding paragraph (b), on a mo-
tion made and seconded to close the door
of a standing. select or special committee,
the chairman shall direct the audience to be
cleared, provided that discussion while the
door of such committee is closed shall be
limited only to the question whether the
committee should vote pursuant to para-
graph (b) to close the remainder of the
meeting on that day for the reasons specified
in paragraph (b)

On the motion of one person and sec-
onded, that would enable the meeting to
be closed to consider whether or not the
committee or subcommittee should go
into closed session. It seems to me this
accomplishes in rather simple fashion the
concern that has been well expressed this
afternoon. If the Senator from West Vir-
ginia would like to consider this lan-
guage-

Mr. ROBERT C. BYRD. I have lan-
guage at the desk which accomplishes
the purposes set forth by the Senator.

Mr. ROTH. Let me ask the Senator
from West Virginia one question: Once
they decide to close on a particular sub-
ject matter, could they keep it closed in-
definitely or would it be only for that
day?

Mr. ROBERT C. BYRD. No; a majority
of the committee could vote against hav-
ing closed sessions.

Mr. ROTH. What I am asking is this:
If under this language there is a reason
to close for one of the reasons listed, let
us say on Tuesday, what happens on
Wednesday? Would they continue to be
closed or would they have to again vote
to close it?

Mr. ROBERT C. BYRD. A majority of
the committee could determine in that
first closed session that this subject mat-

'ter is of such a nature that any meetings
dealing with that subject matter should
be closed. A majority of the committee
could determine that all subsequent
meetings, as long as they dealt with only
that subject matter, would be closed. A
majority'of the committee at any point
thereafter could vote to open such meet-
ing. This would remove the necessity of
going through the same rmotions and the

.same votes every day as long as the com-
mittee was considering that particular
sensitive subject matter.

Mr. LONG. Will the Senator yield at
that point?

Mr. ROBERT C. BYRD. Yes.
Mr. LONG. It seems -to me that the

Senator's amendment makes it comb
pletely clear. I can explain it as far as the
Finance Committee is concerned. Let us
say we are meeting to talk about the
trade negotiations going on in Geneva. If
this Nation proceeds to tell what its back-
up position is, what we would hope to
settle for, if we cannot get what we are
asking for, we have lost the starting point
to begin with. We are back to the fall-
back position for starters rather than ne-

..gotiating where we might have gotten
even better than that. So as a practical
matter, if those who come down to tell
us about that cannot talk about it in a
closed session, there is just not going to
be any meeting. Just forget about it. We
are just wasting our time.

What we can do, of course, is just walk
across the hall and say, "This is no longer
a meeting of the Finance Committee.
Anybody who wants to chat with this
man, come on over and we will talk to
him. We will agree that this is a confi-
dential meeting and nobody will talk
about what goes on in this room."

But as a practical matter, why not just
say, "We are going to meet to talk about
the negotiations in Geneva. Obviously,
that is a confidential matter. We will be
glad to give a vote."

What is the point in meeting and talk-
ing about itand then opening the doors
and saying "Come on in. Press." We will
call the roll. "Now get out." It kind of
offends people, to tell the truth, to invite
them in and run them out again. We
might as well say "This is.going to be a
closed meeting."

Suppose somebody does not want it to
be closed and insists that it be open.
Then we can vote and decide that. If a
majority votes that it be an open meet-
ing, we will do the business that the ma-
jority wants to do.

Mr. ROBERT C. BYRD. Under the
present rule, rollcalls taken in commit-
tee are made public.

Mr. LONG. That is correct.
Mr. ROBERT C. BY-RD. If the com-

mittee votes to go back into open session
or if it votes to stay in closed session,
that rollcall vote, under the present rule,
is made public.

Mr. LONG. I do not know why I would
want to 'vote to tell the press to come
over here, we are going to have a vote,
and then we call the roll and tell them
to get out. They do not know what the
discussion was or what was voted on.
They do not know what it is all about.
What is the point of bringing them over
to have a rollcall?

If we are going to have the meeting
open, invite them over to come see the
proceedings. If we are not going to have
it open, what is the point? If we know it
is going to be a closed meeting to begin
with, why not put it in the paper that it
will be a closed meeting?
· If you cannot have a closed meeting.
there is not going to be one.

Mr. ROBERT C. BYRD. I agree.
Mr. President, I modify my amend-

ment as follows. I do not think this lan-
.guage is necessary, because the present
rules would provide for it anyway, but we
can nail it in, and it would accomplish
the wishes of the distinguished Senator
from Florida:

Provided the vote to stay in closed session
is made public.

The PRESIDING OFFICER. Will the
Senator send his modification to the
desk?.

Mr. ROBERT C. BYRD: Will the clerk
please read the entire amendment as
modified?

The assistant legislative clerk read as
follows:

On page 2. line 4, after the word "present'
insert the following: "in accordance with the
provisions set forth in Rule XXXV and para-
graph 2 of Rule XXXvM of the Standing
Rules of the. Senate relating to closed ses-
sions,',provlded the vote to stay in closed
session is'inade public."

Mr. ROTH. Mr. President, I have one
question I would like to ask. If the Sena-
tor will refer to rule XXXV, it speaks of
any business which may, in the opinion
of a Senator, require secrecy; so it is
somewhat broader than the language we
have' just adopted by a vote. We have
enumerated those areas where they could
close down. I do not know whether the
Senator intended that difference, -or
whether-

Mr. ROBERT C. BYRD. This language
would not negate the conditions set forth
in the Chiles resolution.

Mr. ROTH. And that would be the pur-
pose of going into closed session.

Mr. ROBERT C. BYRD. Exactly.
Mr. CHILES. Mr. President, I think I

have indicated, as the Senator from Dela-
ware has indicated, that we think the
Senator from Michigan has a point. We
are willing to try to do something on this
point. The Senator from Delaware has
some language that I think would take
care of that, which would say, at the
end of the provision, that on,a motion
made and seconded, there could be a
closed discussion for the purpose clearly
set forth of determining whether one of;
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the five causes would lie, and then they
would go back into open session. This is a
result of our clear desire to take care of
the problem of the Senator from Michi-
gan. The language proposed by the Sena-
tor from West Virginia is talking about
rules of the Senate that are to protect the
Chamber itself, with a motion made and
seconded, and then the Chamber is
closed, with reference to rule XXXV.

I will say to the Senator from West
Virginia that if the Senator wants to pass
over this matter temporarily and take
up another amendment, I will sit down
with him and try to work something out.

To say that on a motion made and sec-
onded, thereafter the meeting remains
closed, if they take that vote in a closed
session, even though they later an-
nounced the vote, I think it goes against
the thrust of what we are trying to do
here. I think it is confusing as to whether
it does apply to the five particular
grounds that we have set forth, and I
would have to reluctantly- resist the
amendment we now have.

I am willing, as I say, to work some-
thing out on the proposition, so that we
can do it. I am perfectly willing to do
that; but I think the language we have
here, I am not sure how far it goes, but
I do not like a situation in which any
two Members, by making.a motion, can
automatically go into closed session, and
then the burden is on the majority'to
open up that session. I think that is ex-
actly the reverse of what we were trying
to do in Senate Resolution 9, by putting
the burden on the majority to close the
session.

Mr. ROBERT C. BYRD. Mr. President,
I am perfectly willing to shift the burden
to say that the meeting shall be open
unless a majority votes to close it.

Mr. CHILES. Does the Senator from
West Virginia have any problems with
the language of the Senator from Dela-
ware, or with language like that that we
can come up with, without referring back
to a rule that relates-to open sessions of
the Senate?

Mr. ROBERT C. BYRD. I think the
language of the amendment I have pre-
sented is clearer, because it refers to
rules of the Senate that are already well-
known to us-rules XXXV and XXXVIIL
It makes it eminently clear as to the
conditions that would require closed
meetings.

Let us eliminate, for the moment, the
language that I have sent to the desk,
and say:
May be closed to the public if the committee
or subcommittee, as the case may be, de-
termines by record vote of a majority of the
members of the committee or subcommittee
present

And here is where' the amendment
comes in-then again quoting:
that the matters to be discussed or the testi-
mony to be taken at such portion or portions
vill disclose matters necessary to be kept
secret.

It is perfectly 'clear that the record
vote by the majority of the members of
the committee or subcommittee present
in order to close that meeting would be
based on this premise, to wit, that the
matter to be discussed would disclose the
enumerated matters necessary to be kept
secret.

The PRESIDING OFFICER. All time
on the amendment has expired. The
question is on agreeing to the amend-
ment of the Senator from West Virginia,
as modified.

Mr. CHILES. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The clerk
win call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that my
amendment may be temporarily laid
aside and that Senator LONG may offer
an amendment.

The PRESIDING OFFICER. Without
objection, It is so ordered.

Mr. LONG. Mr. President, I call up
my amendment, which Is at the desk, and
ask for its immediate consideration.

The PRESIDING OFFICER. The
amendment will be stated.

The legislative clerk read as follows:
The Senator from Louisiana (Mr. LONG)

proposes an amendment.

The amendment is as follows:
On page 5, after line 15, insert the follow-

ing:
"Whenever disorder arises during a com-

mittee meeting that is open to the public,
or any demonstration of approval or disap-
proval is indulged in by any person in attend-
ance-at any such meeting, it shall be the duty
of the Chair to enforce order on his own
Initiatlve and without any point of order
being made by a Senator. When the Chair
finds it necessary to maintain order, he shall
have the power to clear the room, and the
committee may act In closed session for so
long as there is doubt of the assurance of
order.

Mr. LONG. Mr. President, I yield my,
self such time as I require.

Mr. President, this amenement simply
places in the chair of a committee the
same duty and right that exists In. a
presiding officer of the Senate.

When the galleries are in disorder, all
presiding officers know that It is their
duty to say that these people In the gal-
leries are here as the guests of the Sen-
ate. They are required to maintain or-
der and, if they will not maintain or-
der, then the Chair will have to clear
the galleries.

I have been around here for 26 years,
and I have observed the Senate from the
time I was 14. I can never recall a time
when a Chair was forced to clear the gal-
leries, but the fact that the Chair had
the power to clear the galleries was ade-
quate to allow the Chair to simply say
that if the galleries continue this dis-
turbance we will have to clear the gal-
leries, -and so. the people then maintain
order.

Without this provision in the rules,
some group of militants, who are very
much opposed to what a committee is
trying to do, would have It within their
power to keep the committee from re-
porting its legislation by constant tur-
moil, screaming, shouting, and engaging
in various other kinds of disorderly con-
duct.

I would hope that this power in the

Chair would never have to be used. but
It ought to.be there, because the mere
threat of it is enough to maintain order
in most cases. It has been adequate in
the Senate for the last 50 years, and I
think it would have been an oversight if
we failed to provide a committee with
what it would take to maintain order.
- It is the first duty of any committee

to maintain order so it can do its busi-
ness. This would simply give the com-
mittee what it requires in order to do
that.

This is patterned after the rules of the
Senate.

I hope there will be no objection to
the amendment.

Mr. CANNON. Mr. President, as man-
ager of the bill, I have no objection. I
do not know whether the people in favor
of the Chiles amendment have an objec-
tion to it or not.

Mr. LONG. I have discussed this with
the distinguished sponsor.

Mr. CHILES. Mr. President, on the
basis of the discussion that has been
made by the Senator from Louisiana, I
do not think we would have any objec-
tion to this-amendment. I feel that is
sort of an inherent power that resides in
a chairman anyway. He has the power,
through the Sergeant at Arms or the
policemen that are in those committee
rooms at any time, to usher people out
who are disorderly. So I think that power
resides there now, and so I really do not
see any objection to it.

Mr. ROTH. Mr. President, I have great
sympathy with what the distinguished
chairman of the Committee on Finance
is trying to accomplish.

Let me ask a question or two. If it be-
comes necessary for the chairman to
clear the room

Mr. LONG. The committee room.
Mr. ROTH. The committee room, yes-

and there were a difference of opinion,
for purposes of illustration. say, between
the majority of the committee and the
chairman, would the chairman have the
sole say under those circuemtances?

Mr. LONG. I have no objection to that.
The committee can always vote its
chairman down if It wishes, so I have
no objection to that. One. could appeal
the ruling of the chair and vote the
chair down.

Mr. ROTH. I am satisfied, if that is
the-Senator's intent, to have the record
show that.
. Mr. LONG. As a matter of fact, if the

amendment is agreed to and on studying
this if the Senator' from Delaware, the
Senator from Florida, or anyone can
think of some better language to achieve
the same purpose, I would be happy to
have the amendment reconsidered and
modified in that fashion. All I wish to
do is to maintain the power in the com-
mittee so that it can maintain ordei and
act.

If we have the power to overcome a
riot, then people are not going to do
that to us. If we do not have the power
they might try it.

Mr. ROTH. I agree with what the
chairman is trying to do. I have no
objection.

Mr. CANNON. I yield back the re-
mainder of my time.

Mr. GRIFFIN. Mr. President, before
the Senator yields back the time, since
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we are limited on time as far as the bill
is concerned, and there is no question
the Senator's amendment is going to be
adopted, I wonder If he will yield me a
few minutes to talk on a related matter.

Mr. CANNON. Yes.
Mr. CASE. Why not vote now and

have the time oin the amendment after-
ward, unless there is going to be a short-
age of time.

Mr. LONG. It will be on my time;
Perhaps the Senator from Nevada will

yield time as well.
Mr. CANNON. I am glad to yield some

of my time on the amendment. I think
we are running short on the bill.

Mr. GRIFFIN. I will do it either way.
Mr. CANNON. Better take it on the

amendment because we are going to be
short of time on the bill.

Mr. LONG. How much time remains?
Mr. CASE. I agree with that. I think

we ought to vote first. ,
The PRESIDING OFFICER. (Mr.

BROCK). The amendment of the Senator
from Louisiana has_ minutes remaining.

Mr. LONG. Why do we not ask unani-
mous consent, after the amendment has
been agreed to. that the Senator from
Michigan be recognized for 10 minutes.

Mr. GRIFFIN. All right.
The PRESIDING OFFICER. W'Vithout

objection, it is so ordered.
The question is on agreeing to the

amendment.
The amendment was agreed to.
Mr. GRIFFIN. Mr. President, I do not

have an amendment, but an amendment
could easily be drafted to address the
matter I am about to discuss. The Sena-
tor from Louisiana put his finger on an
oversight of considerable importance.

Now, let me read from rule Cx-V of
the Senate Rules.

On a motion made and seconded to close
the doors of the Senate, on the discussion'of
any business which may, in the opinion of a
Senator. require secrecy,. the Presiding Officer
shall direct the galleries to be cleared; and
during the discussion of such motion the
doors shall remain closed.

I call attention to the fact that insofar
as the Senate as a whole is concerned this
body is not limited to the five categories
which the drafters of this particular res-
olution have enumerated, I raise the
question: Have they thought of every-
thing?

Mr. ROBERT C. BYRD. That is a good
idea.

Mr. President, will the Senator yield?
Mr. GRIFFIN. Yes. -
Mr. ROBERT C. BYRD. -That was the

reason why I thought this amendment
ought to be tied to rules XXXV and
XXXVIII of the Standing Rules of the
Senate. Once they get in closed session,
they could determine whether or not-

Mr. GRIFFIN. I wonder if the amend-
ment the Senator has offered will take
care of that concern? The amendment
would make it possible for one Senator, if
supported by a second Senator, to have
a closed session. But I suppose that if his
case does not fit within the five listed
categories, then theoretically,, a majority
could say, "You're right. We should not be
talking about this matter in a public
session, but your case does not fit within

the rules." That would be perhaps an un-
usual situation, but it could happen..

Mr. ROBERT C. BYRD. Mr. President,
the point that the Senator is making is a
valid one.

Under the language of the resolution
as it now'stands, the committee could
be put into closed session only for those
reasons that are specified, and the dis-
cussion of them would have to be first
in open session. The language of the
amendment that is now drawn will allow
two Senators to put the committee into
closed session.

Let us take for granted that the au-
thors of the resolution perhaps have not
been able to foresee all possible contin-
gencies. Once that committee is in closed
session, if there is a contingency that
has not been foreseen by the authors of
this resolution, and if it is a valid one
and serious enough, a majority of the
committee, I think, would say, "Well, we
ought to vote that this discussion be in
closed session."

Mr. GRIFFIN. Even though the rules
did not allow it?

Mr. ROBERT C. BYRD. Even though
the language of the rule did not foresee
that particular emergency or that par-
ticular contingency.

Mr. ROTH. Mr. President, 'will the
Senator yield?

Mr. GRIFFIN. I am glad to yield.
Mr. ROTH. I point out that one can

always think of some extreme situation
that might arise which might not be
covered. But, after all, the Senate is in
session, and the committee can always
come to the Senate floor, if there is some
unusual set of circumstances, to make an
exception.

Mr. ROBERT C. BYRD. That would
have to be by unanimous consent. Other-
'wise, it would change the rule of the
Senate that requires written notice one
day in advance.

Mr. ROTE, If one had to move that
day, that is correct. But, frankly, the
Senate usually moves on unanimous con-
sent, so I do not find that that concerns
me too much. I doubt that there are
many situations in which it would have
to be done the same day.

The question was asked by the dis-
tinguished Senator from Michigan
whether any consideration was given to
this matter. I will say that we did give
careful consideration to discussion of this
matter in the Committee on Government
Operations. It was felt that the language
was adequate and covered most situa-
tions.

If experience shows that there should
be modification or change, as a general
rule there is nothing to prevent that
being done. We agreed with the- original
concern of the Senator. I think it was a
justified one, and we are -hopeful that
we can reach agreement on that. But
this is not written on cement. We still
can change, if experience shows that we
have to broaden it.

Mr. GRIFFIN. In many bills or resolu-
tions of this part, it is common to spell
out the most obvious situations but then
to add a more general category which
wd'uld give a majority on a committee
some flexibility to handle a situation

which obviously should have been
covered. For example, what about a mat-
ter involving the security of the Capital
of the United States? I wonder if that
would be covered?

Mr. CHILES. If the Senator will yield,
the Senator from Florida will tell him
why he is smiling.

Mr. GRIFFIN. I yield.
Mir. CHILES. If I close my eyes, I am

listening to the debate on the sunshine
bill in the Florida halls as it took place
a few years ago. I never found anybody
there who really was against the prop-
osition of sunshine, but there were al-
ways a few who had just a few things
that were not cleared up, and there were
just a few more amendments that needed
to be made and a little more study that
needed to be done. There were always a
few knots that had not been tied.
. We have tried to think of the legiti-
mate reasons that anyone conceivably
could raise, but the Senator suggests this
one, or that if we just want to close a
meeting, that is the catchall.

We cannot ever spell out everything.
We have operated in the Budget Com-
mittee. The Senator has heard the chair-
man of the Budget Committee say that
he has had no problems with it, nor have
any of the other members of the commit-
tee.

Mr. GRIFFIN. With all due respect.
the Budget Committee is not the Com-
mittee on Foreign Relations or the Com-
mittee on Armed Services or the CIA
Committee. Some committees have prob-
lems that are quite different from those
of the Budget Committee.

Mr. CHILES. No, but we deal with
budgets of all those agencies. We deal
with the budgets and look at them.

It is just a question that at some stage
we have to determine that we have
covered the waterfront.

Mr. SPARKMAN. Mr. President, does
the Senator from Florida have the floor?

Mr. CHILES. No, I do not.
Mr. ROBERT C. BYRD. Mr. President,

it was for this particular reason that the
committee substituted the following lan-
guage, which I think is more embracive,
more far reaching:

Unless the testimony to be taken at that
hearing may relate to a matter of national
security, may tend to reflect adversely on
the character or reputation of the witness
or any other individual, or may divulge
matters deemed confidential under other
provisions of law or government regulations.

The committee, in Its deliberations,
made the effort to bring out language
that would be flexible enough to deal
with situations that are not necessarily
foreseen in the language of the Chiles
resolution. The committee sought not to
be too detailed and too specific, so that
in the event circumstances should arise
that were not foreseen .by the language

,of the resolution, the committee would
not be inhibited from acting to protect
either individuals or the Nation, which-
ever the case might be.

Mr. President, I withdraw my amend-
ment and offer a modification in the
nature of a substitute.

The PRESIDING OFFICER. The
modification will be stated.

The legislative clerk read as follows:
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On page 2, line 1, strike all beginning with
the word "if" down to and including the word
."portions" on line 5 and insert: "On a mo-
tion made and seconded to go into closed
session to discuss only the matters enumer-
ated in paragraphs (1) through (5) followed
immediately by a record vote in open session
by a majority of the members of the com-
mittee or subcommittee when It is deter-
mined that the matters to be discussed or the
testimony to be taken at such portion or
portions".

Mr. ROBERT C. BYRD. Mr. President,
the amendment I have sent to the desk,
and now hold in my hand, removes the
objections that were raised by Senators
with respect to the language of the pre-
vious amendment, which pointed specifi-
cally to the provisions in rules XXXV
and XXXVMI of the Standing Rules of
the Senate. Yet, it will accomplish the
same purposes. It allows a single Sena-
tor to move to go into closed session. It
allows the committee to go into closed
session if that motion is seconded. It re-
quires an immediate discussion of the
sensitive matter and requires an imme-
diate vote in open session; following that
discussion, as to whether or not the na-
ture of that subject matter is such as to
require closed sessions of the committee
thereon.

The conditions under which the ma-
jority of the committee could vote to close
are limited to those that are set forth in
paragraphs numbered I through 5 of the
resolution offered by AMr. CHimEs.

Mr. CHILE S. Will the Senator point
out to me the provision in that that will
make it clear that only in the event of a
motion and a second, when they went
into the closed session, they could dis-
cuss whether the matter fell within one
of the five paragraphs and therefore
could be considered-

Mr. ROBERT C. BYRD. Yes, the word
is "only":

On a motion made and secondeed to go
into closed session to discuss only whether
the matters enumerated in paragraphs (1)
through (5)

That has to be followed immediately
by a record vote in open session. The only
matters that can be discussed in that
preliminary closed session would be these
matters set forth in paragraphs (1)
through (5) of the able Senator's resolu-
tion.

Mr. CHILES. May the Senator from
Florida see a copy?

Mr. ROBERT C. BYRD. Yes.
Mr. President, I suggest the absence

of a quorum, without the time being
charged to either side. -

The PRESIDING OFFICER. With-
out objection, it is so ordered. The clerk
will call the roll. -

The second assistant legislative clerk
proceeded to call the roll

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROBERT C. BYRD. Mr. President,
I modify my amendment and ask that
the clerk state the amendment as modi-
fied.

The PRESIDING OFFICER. The clerk
will state the amendment as modified.

The legislative clerk read as follows:

On page 2, line 1, strike all beginning
with the word*ir" down to and including the
word "portions" on line 5 and insert: "On
a motion made and seconded to go into
closed-session to discuss only whether the
matters enumerated in paragraphs (1)
through (5) would require the meeting to
be closed followed immediately by a record
vote in open session by a majority of the
members of the committee or subcommittee
when it is determined that the matters to
be discussed or the testimony to be taken
at such portion or portions".

Mr. GRIFFIN. Will the Senator yield
to me?

Mr. ROBERT C. BYRD. Yes.
Mr. GRIFFIN. Does that mean that

if -the committee has a meeting and
someone makes a motion that they go
into closed session, they then have a dis-
cussion and decide the Member is bring-
ing up a matter that really should be
decided in closed session, then they go
into open session again and vote and
then go back into closed session?

Mr. ROBERT C. BYRD. Yes. I do not
see the necessity for going back into
open session, because the present rules
of the Senate provide that the votes bf
any committee shall be made public, but
in order to conform with the wishes ~of
the authors of the original resolution, I
agreed to have the verbiage that way.

Mr. GRIFFIN. Does the CIA Invest-
gating Committee have to go through
this every day, because I understand
they have very few open sessions, and I
think most people would agree they are
operating pretty responsibly.

Mr. ROBERT C. BYRD. I would hope
that later, after we can act on this
amendment and some other amendments,
I could prevail upon the authors of the
resolution to accept an amendment to
delete the words "select or special 'bom-
mittees.".

Originally, a select committee of the
Senate was intended to be a committee in
which the membership was to be selected
by the Senate itself. The membership of
a special committee was to be desig-
nated, on the other hand, by the majority
leader, the Vice President, or some other
individual. Today, it is a distinction with-
out a difference.

But in the resolution creating select
and special committees, the Sehate may
make such provision as to open or closed
meetings if it wishes to do so.

I doubt that we ought to have a stand-
ing rule of the Senate that would provide
for open meetings of select and special
committees when such committees might
be of the nature of the CIA Investigating
Committee or the Ethics Committee, and
such committees ought not to be re-
stricted by the Standing Rules of the
Senate. They ought to be guided by the
resolution which creates them.

So I shall offer an amendment later to
strike those four words, although I may
or may not be successful.

The PRESIDING OFFICER. Who
yields time?

Mr. CHILES. As I understand now, as
we have the -amendment, it is clear that
what we are doing is allowing oh a mo-
tion and a second that you would be able
to go into a closed session purely to dis-
cuss whether there was reason under the
five exemptions to close the session, to

discuss those subjects and, as soon as you
had that discussion, you would go back
into open session and take a vote.

Mr. ROBERT C. BYRD. Yes, the Sen-
ator is correct.

May I ask the Senator-
Mr. CHILES. Under this it would be

further clear that it would not be neces-
sary-he would not hlave to go into a
closed session under this feature. Yo6-
could discuss it in open or would it have
to be closed session?

Mr. ROBERT C. BYRD. I do not un-
derstand the Senator's remarks.

Mr. CHI.ES. Even though the motion
was made and seconded, and you went
into the closed session, you could come
back, you might decide you did not need
to go into a closed session, so no vote
would be necessary, you would just be'
-back in open session to take up the busi-
ness.

AMr. ROBERT C. BYRD. Well, the com-
mittee would have a vote.

The PRESIDING OFFICER. Vho
yields time?

Mr. ROBERT C. BYRD. I do not yield
time at the moment.

The PRESIDING OFFICER Who
yields time? The Senator's time is run-
ning.

Mr. ROBERT C. BYRD. Yes, my time
is running, I realize thaL

The requirement of the amendment-
in the context -of the resolution-would
be that it would have to be on a record
vote in open session by a majority of
the Members. They could, by that vote,
decide to stay in open session. I think ff
a Senator is going to demand that there
be a closed session, and that demand is
seconded, there is justification for a rec-
ord vote one way or the other to deter-
mine whether or not the matter is seri-
ous enough to have a closed session or
an open session.

Mr. CHILES. I think we can accept
the amendment. ..

Mr. ROBERT C. BYRD. Before I yield
back my time I want to ask the Senator,
in order to establish some legislative his-
,tory, whether or not, in his opinion, un-
der the language of my amendment-and
this language would not vary his lan-
guage in this respect-a committee would -
be required repeatedly to go through this
proceeding if day after day its discus-
sions dealt with the same sensitive sub-
ject matter?

Mr. CHILES. I would say that that
proposition ought to be considered sep-
arately. I think that would be separate
from this amendment we are dealing
with, and we should consider It sepa-
rately.

Mr. ROBERT C. BYRD. I agree with
the Senator because his language says
"each meeting shall be open."

Mr. CHILES. Right.
Mr. ROBERT C. BYRD. So even with

the adoption of this amendment the
committee would have to daily go
through this same proceeding, even
though it might be discussing the same
subject matter, in order to have a closed
session after the first day. In other
words, it could not vote on that first
day's meeting in closed session that all
subsequent sessions dealing with that
same subject matter would be closed.
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Mr. CHILES. I think that would be
correct. I think it is correct.

Mr. GRrFFIN. Would the Senator from
Florida intend that to apply to the CIA
investigating committee, and they.would
have to do this every day?

Mr. CHILES. The way this would now
state it, it would read that way. I think
the Senate at any time it set up a select
committee it could, if it wanted to, pro-
vide an exemption for that select com-
mittee or set certain rules for that select
committee if it so desired to do.

Mr. CANNON. Mr. President, will the
Senator yield for a further question?

Mr. CHILES.-Yes.
Mr. CANNON. Would this affect the

situation where a committee is frequently
polled on a particular issue? Many times
you are unable to get a quorum and a
committee is polled or a subcommittee is
polled on a written issue.

Would the Senator's proposal affect
that situation in any way?

Mr. CHILES. I think that would be cov-
ered by the general rules. Most of that
polling we do is illegal now. It violates the
rules now. I do not think this would make
it legal.

Mr. ROBERT C. BYRD. Mr. President,
I will offer an amendment later to at-
tempt to make it possible for a committee
at one meeting to determine that subse-
quent daily meetings of that committee,
as long as they deal with that same sensi-
tive subject matter, could be closed with-
out repeatedly going through this pro-
cedure. That amendment may carry or it
may not.

I yield back the remainder of my time
on this amendment.

The PRESIDING OFFICER. Is all time
yielded back?

Mr. ROTH. I yield back the remainder
of my time.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the amendment, as
modified, of the Senator from West Vir-
ginia.

The amendment, as modified, was
agreed to.

AMENDMENT NO.. 968

Mr. ROTH. Mr. President, I call up
amendment No. 968.

The PRESIDING OFFICER. The clerk
will report.

The legislation clerk read as follows:
The Senator from Delaware (Mr. ROTH)

proposes for himself and others amendment
No. 968.

Mr. ROTH. Mr. President, I ask unan-
imous consent to dispense with the fur-
ther reading of the amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
At the end of the resolution, add the fol-

lowing new section:
SEC. . (a) Rule XXVII of the Standing

Rules of the Senate is amended by adding at
the end thereof the following new paragraph:

-3. Each conference committee between
the Senate and the House of Representatives
shall be open to the public except when the
managers of either the- Senate or the House
of Representatives in open session determine
by a rollcall vote of a majority of those man-
agers present, that all or part of the remain-
der of the meeting on the day of the vote
shall be closed to the public.".

(b) The amendment made by subsection
(a) shall not become effective until a simi-
lar rule is-adopted by the House of Repre-
sentatives.

(c) The caption of such rule AXXII is
amended to read as follows:

'CONFERENCE COMMrrrEES: REPORTS; OPEN
MEETINGS".

Mr. ROTH.-Mr. President, amend-
ment No. 968 would require House-Sen-
ate conference committees to be open to
the public except when a majority of
either the House or the Senate managers
present voted to close the conference.
Similar language has already been
adopted by the House, so that if.the Sen-
ate passes this amendment and the reso-
lution, open conference committees
would be,come the rule, not the exception.

The PRESIDING OFFICER. Will the
Senator yield for a question from the
Chair? Is this an amendment on which
the Senator desires 1 hour?

Mr. ROTH. That is correct.
The PRESIDING OFFICER. I thank

the Senator.
Mr. ROTH. The rationale for open

conferences is exactly the same as for
open Senate markup meetings. Openness
increases the accountability of Members
of Congress to the voters; it gives the
private citizen and the press the same
access to the legislative process as any
lobbyist; it will increase the accuracy of
public understanding of the legislative
process.and of the pros and cons of the
issues at stake. In my judgment, it will
strengthen the bonds between the citizen
and the Congress.

There is no logical reason to exclude
conference committees from the general
practice of opening up the legislative
process. If the rest of-the legislative proc-
ess is to be open-from hearings, to
markups to floor debate-then why close
the last, .the least representative, and
in many ways, the most important part
of the entire legislative process-the con-
ference committee? Very often the most
dilfflot and most controversial com-
promises are left until the very last. If
there is a public right to know, then it

- eetrainly includes the conference com-
mittees.

Both the Republican and Demorcatic
conferences in January passed resolu-
tions endorsing the concept of open con-
ference committees. As I said, a similar
rule has already been ddopted in the
House. A number of important bills have
been dealt with in open conference-
including the Budget Reform Act and
the Energy Research and Development
Administration Act. Currently the
Standby Energy Authorities Act, S. 622,
is being considered in open conference.

Two and a half years ago, when I
offered an amendment to require that
most markup meetings of Senate com-
mittees be open to the public, some Mem-
bers who opposed the amendment were
afraid that open markups would prevent
effective handling of legislative business.
But those members of individual com-
mittees which did open their markups
to the public found that this was not the
case. Today, I am afraid that some Mem-
bers are afraid that if conference com-
mittees are open to the public, Congress
cannot operate effectively and responsi-

bly. I personally believe that Just the
opposite will be true. It will not be as
cozy or convenient, but Senate proced-
ures are not established to be convenient
or cozy.

I am greatly concerned about the fu-
ture of our democracy. We are a democ-
racy under pressure. Polls indicate that
people are disenchanted with the basic
institutions of American democracy-the
Presidency, the political parties, and the
Congress. It is in no way demeaning.Con-
gress to recognize that, frankly, there are
many peo1le in this country who do ques-
tion whether Congress can operate effec-
tively and openly.

We are the first to insist, along with
the public, that the President be open
and frank. The public demands the same
of Congress. We have many substantive
issues to address. We cannot afford to be
diverted by procedural issues. When Con-
gress makes decisions in secret, that in
itself becomes an issue. It draws atten-
tion away from the merits of the action
that we are taking or not taking. At this
time, it is important that the real issues
of energy, the economy, and foreign pol-
icy be addressed squarely and openly.
When there is a compelling reason for
secrecy, I believe that the American pub-
lic will understand. When there is not, we
should have the courage to say publicly
what we think about these issues in open
deliberations.

I urge my colleagues, in the interest
of better, more democratic government,
to support this amendment to open most
Senate-House conference committees to
the public.

Mr. President, there are many cospon-
sors of amendment No. 968, Senator
CHLnEs being the primary sponsor with
me:

Senator Bill Brock.
Senator Dlok Clark.
Senator J. Glenn BeaU.
Senator Joseph R. Biden, Jr.
Senator Jola C. Culver.
Senator Philip A. Hart.
Senator Vance Hartlee.
Senator Floyd K. YHaaell.
Senator Ernest F. Holllngs.
Senator Hubert H. Humphrey.
Senator Edward M. Kennedy.
Senator Patrisk J. Leagy.
Senator Charles McC. Mathias, Jr.
Senator lank E. Moss.
Senator Charles H. Percy.
Senator Wllliam H. Proxmire.
Senator Robert T. Stafford.
Senator Adlal E. Stevenson.
Senator Robert Taft, Jr.
Senator Lowell P. Weicker, Jr.

In closing, I would just like to empha-
size, Mr. President, two points. One is
that this language has been adopted by
the House and, for that reason, I think
it is important that the Senate act.

I think it is also important to recog-
nize that under our proposed language a
majority of the Members of either the
Senate or the House has the right to
close a session, so we protect the rights
of both Houses.

Mr. CHILES. Mr. President, I join
with my distinguished colleague from
Delaware and support his amendment,
that we do provide that conference com-
mittees will be open unless a majority of
the Members of either House would vote
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to close the conference meeting. I think
that this is an important step forward
that we can take.

We do have a clear history now .that
in those conferences that have elected to
be open, they have proceeded and they
have been able to carry out the business
and do it well and the public was better
able to view and understand the legisla-
tive process.

When we now find that this is one of
the most important parts of the legisla-
tive process, very little or not very well
understood by the public at all, that re-
gardless of what the two legislative
bodies do, then we have this caucus
which many times ends up in rewriting
legislation, in writing almost new legisla-
tion for the first time, and many times
they see a bill that is passed by the
Houses and they read what has happened
to that bill and suddenly they see what
comes out and, in effect, becomes 4aw as
a result of a conference, and they cannot
understand it.

Under this process, of course, where
the conferences are open, they would
better be able to understand. They would
be able to see what is a part of our legis-
lative process, of the give and take be-
tween the House and the Senate, and, in
effect, a part of the checks and balance
system that was designed. It would cer-
tainly, I think, add to their confidence
and their understanding of how the
process works.

While we might well say, and some
people do, "Well, on many conferences
they are opening themselves up anyway,
so you don't need this." What I saw hap-
pen recently to one of, the conference,
both'the House and Senate said, "We
were willing for it to be open, but the
other side was not." Well, it ended up
being closed and both sides trying to
blame the other as to why it was not
open.

If we were to adopt this amendment,
and I think we should, then at least we
would know which side elects to close
the conference and we would have a roll-
call vote on why they have elected to
close the conference. It might well be, if
there are sensitive matters to come up,
that it should be voted to close the con-
ference: if so, that can take place.
. I think the distinguished Senator from

Delaware has also said, and I certainly
emphasize the fact, that the House has
already passed this rule and now stands
waiting upon the Senate. So they are
ready to go to open conferences, unless
one side or the other votes, and they are
simply waiting for us to adopt this rule.

I think it is certainly a step we should
take.

Mr. HUMPHREY. Will the Senator
yield?

Mr. CHILES. I yield to the Senator.
Mr. HUMPHREY. I am pleased to hear

the remarks of the Senator from Florida,
and also the sponsorship and the remarks
of the distinguished Senator from
Delaware,-because it just tells me that
finally we are coming down to the point
where it really counts in the matter of
open sessions.

Regrettably, in the past, in some of
the conference committees, word got out
to the press, so and so did this, so and so
compromised that, a deal was made here,

and so forth, and there was no way of
ascertaining the truth or even protect-
ing one's flanks.

.This way, two things, it will either be
open so everybody can be there, or, if it
is not, we will have a rollcall vote and
find out who desires to close it,,and if
it is to be closed there will be justifiable
reasons because that will be debated, and
it will work.

We had a conference committee not
long ago. I believe the distinguished Sen-
ator from Iowa (Mr. CLARK) remembers
our conference on the school lunch pro-
gram. It was quite a conference. We had
a hard battle with the other body, with
the House of Representatives, and we
came out, we thought, with a reasonably
goad piece of legislation.

Subsequently, it was returned to con-
ference for a reduction. Again an open
conference.

I think these open conferences are de-
sirable and I do not think they are going
to hurt anything, particularly if we have
the proviso that if there is a highly sensi-
tive matter that we have the right to ex-
ercise our vote and do that responsibly,

.or if there is a personal matter where an
individual's reputation is involved in
other open meetings, then we also have,
again, the opportunity to go on record as
to what our views are in terms of open-
ing or closing.

But what we are trying to do here is
establish the general rule 'of openness,
and that general rule will be found, I
think, to apply with no difficulty of any
measurable degree. Quite frankly, the
difficulties of the open rule will be less
than the difficulties of the closed rule
which generally permit one simply to
rush out of the conference, get his fa-
vorite reporter and say that this is what
I did, or what happened; and stick it to
somebody over here and say, "Do you
know who sold us out?"

That I do not go for any more and I
say that it has got to stop. It does not
help anyone.

This way, we are all on record and can
be counted one way or the other.

Sometimes there is trouble, but so
what? What is new?

Mr. CHIIES. I thank the distinguished
Senator from Minnesota.

I yield to the Senator from Massa-
chusetts.

Mr. KENNEDY was recognized.
Mr. ROTH. Will the Senator yield?
Mr. KENNEDY. Yes.
Mr. ROTH. I would like to find out

how much time we have remaining.
The PRESIDING OFFICER The

Senator has 18 minutes.
·Mr. ROTIL I yield' 5 minutes to the

Senator from Massachusetts.
Mr. KENNEDY. Mr. President, I asso-

ciate myself with the remarks made by
the Senators from Delaware, Florida,
and Minnesota. I believe one of the very
unfortunate experiences that we saw a
few years ago was in what happened to
the effort made by the Senate to end the
Vietnam war. A series of amendments
was added to various Senate legislation
and sent to conference with the House
.of Representatives. The conferees would
meet, and out of that conference would
come-the information that a particular
amendment had been dropped. We were

unable to find out who made the effort
to change the expressed view 6f the Sen-
ate, or the reasons for the change. We
were unable to find out how extremely
important and valuable efforts by the
Senate were undermined. I think open
meetings by the conferees might well
have led to a different result.

Let me mention some other examples.
I have served on a number of confer-
ences, but one in which I believe the
whole sunshine process could have been
of great value was a conference commit-
tee on which I served with both the
chairman of the Rules Committee and
the Senator from Iowa. That was the
conference on the campaign financing

-bill. This, I believe, was an extremely
important piece of legislation. The Sena-
tor from Nevada and the Senator from
Iowa, along with others, including the
minority leader, Senator ScoTT of Penn-
sylvania, were extremely active in the
development of that legislation, and, we
went-to conference on that measure.

Mr. President, the kind of considera-
tion that was given to the Senate's posi-
tion was unbelievable. In an effort by
the Senator from Iowa and myself to
open up the meeting, we were only able
to get two votes. And then. behind closed
doors, the Senate positions were Just
hammered down by the House Members,
particularly on the points of extending
campaign financing reform to congres-
sional elections and providing an election
enforcement agency to police the law.
The Senate had gone on record that
what was good enough for Presidential
elections should be good enough for the
Members of the House and Senate. But
the House conferees resisted, and we
wound up with a double standard in the
present law.

The disdain that was demonstrated
by the House conferees on this issue, and
the cavalier attitude that was taken on
this enormously important and signifl-
cant reform, would neve'r have occurred,
iif the meetings had been open, if the
public and the members of the press had
been there to record the actions that
were taken.

A dramatic contrast is another con-
ference I attended, with members of the
Judiciary Committee on the Freedom
of Information Act. We were working
out differences with the House Members
in a variety of areas We considered na-
tional security issues, the classification
of various files, criminal investigations,
and a number of other extremely sensi-
tive matters. These discussions were
conducted in an open, sensitive ex-
change. The legislation that we ulti-
mately accepted was a tribute to the
House and Senate Members who partici-
pated. It reflected to me very clearly
that, even in dealing with complex, im-
portant, sensitive issues, the openness
of these conferences is essential if we are
to proceded in a sound legislative manner.

I hope the amendment that has been
put forward, and which is supported by
the Senators from Delaware and Florida,
will be agreed to. The' case for it has
been effectively made here by those who
have had experience in various confer-
ences. This is a position on which we
cannot turn our backs. I am hopeful
that the amendment will be approved.
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Mr. CLARK. Will the Senator yield 2

minutes 7?
Mr. ROTH. I am happy to yield 2 min-

utes to the Senator from Idaho.
Mr. CLARK. I join with my colleagues

in support of this amendment. I believe
most of the essential'points have been
made, but I would like 'to briefly men-
tion two factors which I feel have not
been made.

First of all, the two caucuses, the
Democratic caucus and the Republican
caucus, discussed this subject very care-
fully at the beginning of the year. Both
adopted a positive position, I believe by
significant votes, on opening both meet-
ings of the Senate and conference meet-
ings.

Secondly, a point which I think 'has
4not yet been made is that we have al-
ready tried this. It is not a simply a
question of whether it will work or not.
In fact, in the last Congress some 12
separate conferences committees were, in
fact, conducted in public view. The con-
ferences were in varying combinations
made up of a number of four Senate
committees and five House committees.
The success of those initial open confer-
ences has continued with a number of
open conferences this year, which Sena-
tor KENNEDY and others have referred
to. So we 'have some basis for, making
a decision to open conference com-
mittees.

If there is some evidence that these
conference committees have not worked
effectively, that these open meetings have
somehow stood in the way of the legisla-
tive process, then it certainly would seem
that this is the time to hear about it. If,
on the other hand, they have worked as
well as reports have indicated, then cer-
tainly that ought to weigh in our con-
sideration.

Lastly, often the opponents of open
conference committees have made the
argument that it will then prevent, if we
have these open meetings, Members from
coming down on the floor and offering
rather irresponsible, perhaps politically
motivated, amendments which they know
very well are going to be dropped in
conference.

Well, that may be the case. If these
committee meetings are opened, perhaps
it would embarrass Members who never
intended to have their amendments
taken seriously. But if that is the case, so
be it. That ought not to be the practice
in the Senate, for people simply to come
down and offer amendments which they
know could not be accepted in legislation.

That is a good place to stop the prac-
tice, and I think it is another good rea-
son not to support closed meetings. It
is another reason for opening the con-
ference committee meetings.

Mr. CANNON. Mr. President, may I
say-to my colleague I favor the open-
ing of the conference committees. He
suggested if anyone had any evidence of'
the fact that they do not work they
ought to say so now. I said so earlier
today and pointed out how they do not
work. Even the distinguished Senator
from Maine admitted that even though
his conference committee is open, the
conference with the House, they did have

some caucuses during the process of the
meeting.

I pointed out that the same thing has
happened in the energy-bill. I am a con-
feree and I voted to open the confer-
ence. We did open it. But we have had a
caucus -of the majority members prac-
tically every day during the weeks that
we have been in conference. We have to
be able to get information of a confi-
dential nature, information that can-
not be brought out for the first time in
a conference and expect to resolve some-
thing.

I just could not let that go by with-
out saying that it does not work the way
it is intended. I can assure the Senator
of that from firsthand experience. In
caucuses 'or meetings across the hall,
whatever you call them, we will have to
be able to continue to get Information
for the conferees representing the Senate
to try to present a unified position, to
try to understand how far we can go in
negotiating, to try to understand what
the administration's position is, and so
on.

I think a lot of it is simply window
dressing, but I do offer that information.

I yield 3 minutes to the Senator from
Texas.

Mr. TOWER. I thank my friend from
Nevada. It looks as though no one wants
to speak against this. I know it is a very
popular cause to advocate. I would be
dishonest, I believe, if I did not speak
out on this.

In my view, there is probably noth-
ing more calculated to' turn the leg-
islative process into a shambles than
trying to open these conference com-
mittees. To begin with, how can we hold
an open session in St. 146 or EF-100
when we barely have enough room to get
the conferees and the staff in there? How
will we do it? We will be forced into
going to large chambers to hold the con-
ference committees and that will delay
the conference committee process.

There are a few other things. We al-
ready have 16 or 17 House conferees on
a lot of these conferences. If we open
them up to the public and they get a little
chance to politicize, they will put every
member of the committee on the con-
ference.

Further, far from people being honest,
being open or candid in an open session,
I think it is going to politicize these con-
ference committees.

Talk about people being there to see
whether lobbyists are going to unduly
influence' Senators, the lobbyists them-
selves will be sitting there, eyeballing
you. If old George Meany is sitting there,
or one of the other labor lobbyists, look-
ing down your throat, what are you
going to do?

I believe all these matters ought to
be seriously considered. I think what we
would do is make tfie legislative process,
or the expedition of legislative business,
far more difficult, If we adopt this meas-
ure. I hope it will be defeated, but I have
no illusions about that.

Mr. CANNON. Mr. President, I yield
5 minutes to the Senator from West
Virginia.

Mr. ROBERT C. BYRD. Mr. President,

the Committee on Rules and Adminis-
tration, by a rollcall vote of 7 to 1, tabled
Senate Resolutioqn 12, amending the
Standing Rules of the Senate to provide
for open meetings of conference com-
mittees.

The assignment of a conference com-
mittee is to resolve differences between
the versions of a measure as approved by
each House. The conference committee,
by its very nature, is a creature designed
for the sole purpose of resolving suSh
differences. This makes the role of the
conferees an assignment of compromise.

Conferees historically have met in
closed session, and I am sure the decision
for this procedure did not arise solely out
of a desire to be secretive. Every action
taken by a conference committee must
be made public because the new lan-
guage agreed upon by the conferees, and
that is all a conference committee does,
must be presented to each House for ap-
proval. Therefore, when the report Is
made to each House for action it is made
available to the entire public.

Even though for nearly 200 years con-
ferees have been meeting in closed ses-
sion there is no rule or requirement for
such procedure. In fact there have been
exceptions through the years when the
conferees did meet in open session, and,
as a rule, following each important meet-
ing of a conference committee, a press
conference is held to inform the press
what progress was made at the meeting.

The reason conferees have concluded
to meet in closed session through the
years is apparently. based on experience
that it is easier to resolve compromises
behind closed doors.

When the last House to pass a bill adds'
an amendment or amendments to .a bill
passed by the other House the conferees
of the House adding the amendment
have the choice of insisting on the
amendment, receding from its amend-
ment completely, or the conferees must
reach some kind of a compromise
thereon. Somebody must give, somebody
has to yield, somebody has to lose, and
the loser's efforts to reach a compromise
will be impaired if he cannot be totally
candid as he can be in a closed session.

Compulsory open sessions would in-
evitably, in the debate and struggle for a
compromise: First, stimulate sectional
or interstate jealousies where conference
action on a matter appeared to enhance
that of another State or-area while ap-
pearing to detract from that of another
State or area; second, jeopardize in-
dividual members who may be required
to make choices in public which would be
legislatively necessary but politically un-
wise and maybe not best for the country;
and third, render virtually impossible the
climate or state of ihind essential to com-
promise.

The attitude of Members toward an
introduced bill seemingly does not be-
come aggravated as emotionally as when
the bill has passed both Houses and at-
tains the state of almost becoming law.
At that stage of the game the state of
mind of the parties involved are more
apt to become intense and, if resolved
in public debate, could mean that com-
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promise would be impossible much more
so than in a closed session.

It is clear than an inflexible rule could
prevent the harmonizing of the relative
interests of States, congressional dis-
tricts, and of the Nation, not to mention
the interests of individual conferees.

Mr. President, the distinguished Sena-
tor from Iowa (Mr. CLARK) has stated
that in his opinion a rule providing for
open conferences will obviate the neces-
sity, in so many instances, of having to
vote on the floor of either body on polit-
ically motivated and unwise amend-
ments. I hope the Senator is correct, and
I do not question the sincerity of his
judgment; but I dofibt that his judg-
ment is correct. I realize that my own
judgment may also be in error.

I feel that in many instances the con-
ferences have served the purpose of
eliminating amendments that were
purely politically motivated and unwise,
and as a result conferences have pre-
vented many bad laws from being en-
acted. I am sure that every Senator in
this body has on one occasion or another
voted for an amendment which he knew
was unwise, which he knew was inordi-
nately costly and unjustified, but which
he knew would be dropped in conference.
I think every Senator has done that. I
am sure that I have done it. When I was
In the House of Representatives I used to
say, "Thank God for the Senate." After
coming to the Senate I have said many
times, "Thank God for the third house,
the conference committee."

As I say, I hope the Senator is cor-
rect, but I doubt that it will work that
way. I imagine that Senators will con-
tinue to offer amendments for political
mileage, and will realize that they are
not going to be conferees, perhaps, and
that whether or not the conference drops
the amendment they are going to offer
it on the floor and get a vote on it. In
my judgment, the Senators who go to
conferences are going to bear an even
heavier burden in the future of eliminat- -
ing those bad amendments than they
have had in the past.

Also, I believe that Senators who act
as conferees ought to go to conferences
and uphold the position of the Senate
on a particular matter in disagreement.

The PRESIDING OFFICER. The Sen-
ator's time has expired.

Mr. ROBERT C. BYRD. Will the Sen-
ator yield me another 2 minutes?

Mr. CANNON. I yield the Senator 2 ad:
ditional minutes.

Mr. ROBERT C. BYRD. But an open
conference may make it difficult for that
Senate conferee to stand by the position
of the Senate. He may feel that it is ab-
solutely necessary for him to support the
position of the other body, rather than
the Senate position, in order to protect
himself, his section of the country, or
his State.

So I think there are many problems in-
volved here which do not appear to the
naked eye, but which are real to those of
us who have served on many conferences
throughout the years.

It is-good politically to vote for open
conferences. I can understand the
imagery that is created in the minds of
the public as to Senators who vote

against closed conferences and those who
vote against open conferences. If the
conferees want conferences to be open,
that is fine; but I do not believe that the
Senate ought to vote for a rule to require
that conferences be open.

We also have to keep in mind that
conferences are matters that are partici-
pated in by both bodies, and that the
Senate, by changing its rules here today,
cannot automatically force upon the
House of Representatives mandatory
open conferences.

Mr. LONG. Mr. President, will the
Senator yield?

Mr. ROBERT C. BYRD. I am attempt-
ing to say, Mr. President, that if this
amendment carries, and it probably will,
it will not carry with my vote, but if. it
does carry, the country is going to see
more and more bad laws emanate from
conferences that are forced to be open,
because Senators going to open confer-
ence will not always act as statesmen,
but will sometimes act as politicians-to
the country's detriment.

Mr. LONG. Mr. President, will the
Senator yield?

The PRESIDING OFFICER. The Sen-
ator's additional-time has expired.

Mr. CANNON. I yield the Senator 5
minutes;

Mr. LONG. Mr. President, I address
what I am going to say to the Senator
from West Virginia.

The important thing in a conference
is that we reach an agreement. One
of .the difficulties that I foresee is a
situation where we have a lot of amend-
ments on, a major piece of legislation,
and those who sponsor such amendments
are oftentimes very- sincere saying of
their handiwork: "This is the best piece
of legislation ever offered in the history
of mankind." It relates to a pride of au-
thorship. A man has an idea, he thinks
it is a wonderful idea. He is identified
with it, and has campaigned for it
throughout the country.

When a person sits there in the room,
hears a debate and is satisfied that a
better argument could have been made
for his amendment than was made, he
then feels that there is no way that the
Senator can satisfy a fellow that every-
thing has been done that could be done.
The author of the amendment is satis-
fied that if he had been one of those
Senate conferees he would have made
the conferees agree to his amendment.
Oftentimes it might have been that way
because he would have probably insisted
on that above all. Above everything else,
he would have insisted on his amend-
ment.

I can foresee great difficulty in some
situations reaching agreement on some
of these different things because, when
we cannot get the other side to take
some of our amendments and we have
to compromise, then a fellow feels if the
conferees had made the kind of fight
he would have made for his amendment
they would have come back with that
amendment.

I can think of some of the-days when
I was a junior Senator here, and I first
began to be on these House-Senate con-
ferences on the revenue bills. I would
have an amendment on the bill that I

thought was one of the finest ideas that
had been generated in the history of
the Republic, and then, when the con-
ference dropped it out, I filibustered here
in the Chamber. Sometimes I would
keep the Senate in session 3 days run-
ning. I felt confident if they had
fought for my amendment that it would
have passed. That was a problem
that occurred by just opening it to the
Senator from Louisiana, putting him
inside that room to make a fight on
that amendment. The Senator from
Louisiana kept the Senate in session days
on end fighting conference reports be-
cause if he had his way the' conferees
would have stayed by him and stopped
at nothing other than success on the
amendment of the Senator from Loui-
siana. .

Other Senators can certainly be ex-
pected to take that attitude. Go attend
to the conference, sit in the room and
then if anything is compromised con-
trary to what one thinks it ought to
be, especially where his amendment is
concerned, he is satisfied that the fight
was not adequate; therefore, he is in
here fighting the conference report. I
can see the kind of difficulty we can get
into on some of this. The purpose ought
to be to make it possible for the two
sides to graciously get together without
wounding too many feelings so that
people can come in and report that they
have done the best they could do, all
things considered, and I really fear that
we are really getting ourselves into a
very difficult situation.

I agree with the Senator that in a
great number of conferences it would
not make much difference, but I can
see some of the crucial ones where it
might greatly impede the ability of the
Senate to legislate.

Mr. KENNEDY. Mr. President, will
the Senator from Delaware yield 2
minutes?

Mr. ROTH. I yield 2 minutes to the
Senator from Massachusetts.

Mr. KENNEDY. The Senate already
has gone on record in favor of open ses-
sions for markups. As important as that
reform is. I do not think it is as impor-
tant as open conferences. Obviously, any
one who fails to achieve his yiews in the
markup sessions has another opportu-
nity to prevail, in the open forum of de-
bate on the floor of the U.S. Senate. But
we do not have that kind of recourse from
the results of conferences with the,
House of Representatives. That really is
the final court of appeal for the position
of the Senate.

I feel strongly, if we had to make a
choice, and thankfully we do not, that
the open conferences are more impor-
tant than open markup sessions. There
is no real appeal from the results of the
conference. We have an opportunity to
reject a conference report, but everyone
is completely familiar with how com-
plex, difficult, and reluctant we are to
reject a conference report because of
one or two particular items. So the con-
ference is the final arbiter of these
issues. Therefore, I think the confer-
ences have a greater need for openness,
and I am hopeful that the amendment
will be accepted.
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I thank the Senator.
Mr. ROTH. Mr. President, I yield my-

self 2 minutes.
I endorse what the Senator from

Massachusetts says. I think this is really
the most important part of the entire
legislative proposal to open up. If we do
not make that the general rule, at this
stage,- it seems to me that we are really
not accomplishing what the American
people want, and that is to under-
stand fully how the legislative process
works.

I find it hard to understand the reser-
vations that are given from time to time.
We heard last year and 2 years ago about
the problems with opening up the mark-
up sessions. I really cannot say that I
have seen any difficulty develop with that
rule in the committee where it has been
adopted.

I w.ill say the same thing for the Sen-
ate Chamber. We debate here. We have
votes here, and they are always open,
with rare exception.

Of course, I should point out again-that
my amendment is very broad. It is really
quite simple. It permits closing-in those
cases where it is necessary. I emphasize
again that it protects the right both of
the Senate and the House of Representa-
tives. It does not require joint action.
It also only requires action on the part
of the majority of those present. So it is
not a very rigid rule.

But I think to take this step will be
far more significant than anything else
we have done from a legislative point of
view in opening up Government.

The PRESIDING OFFICER. Who
yields time?

Mr. PERCY. Mr. President, I ask for
3 minutes to respond to some of the com-
ments that have been made by the op-
ponents of this amendment. I support
the Roth amendment or open conference
Committees.

As I said earlier in my opening state-
ment, the Committee on Government
Operations is not asking the Senate -to
adopt any rules that it has not conformed
to itself. We have had a trial run on this
for some time now. I am particularly ap-
preciative of Senator CANNON being in
the Chamber because he has raised some
very serious objections.

I must say, when I first approached
this whole openness and sunshine ap-
proach to doing business, it went against
the pattern to which I had been accus-
tomed in corporate life. I could not ima-
gine holding a board meeting in the
open. We had an annual meeting of
stockholders, and that is out in the open,
but we never discussed anything that
could not appear on the front page of any
paper. The sensitive matters we discussed
in a closed board meeting.

So I approached this subject some
time ago with concern. Yet, we felt it was
worth trying in the Committee on Gov-
ernment Operations.

This amendment is on the subject of
open conferences, and we have had at
least two conferences that I can think
of where I had some concern going into
a conference. One was on the Federal
Energy Administration -Act, because this
dealt with a whole new area of Govern-
ment control over a major segment of

our economy, the energy industry which
affects everyone. I really wondered
whether emotions in that conference
might be such that we- could not conduct
our business properly. Then I wondered
whether Senators and Cbngressmen
would really speak frankly, openly, and
discuss the matter as if we were in a
closed session.

In that conference arid in the one we
had on the creation of ERDA and NRC
which determines the whole thrust of
our investment in energy research and
development and nuclear power, I was
absolutely astounded how well those
conferences went. They were extraordi-
narily well attended, better attended
than any other conferences I had been
involved in. There was absolute respect
by everyone in those packed rooms for
the unusual situation they were in.

I think the public came out feeling
that the conference process was not a
secretive, behind the closed door one,
but that they were in a room where his-
tory was being made and legislation was
really being written affecting their lives
and the lives of this country.

They respected that. I talked to a
great many of the visitors later, some of
whom.the decisions went against, and
they said they walked out of that room
with a tremendous respect for the delib-
erative process, the intelligence level of
the Congressmen and Senators partici-
pating, the probing nature of their ques-
tions, and the way solutions were arrived
at when they were contesting points of
view. Those conferences went on for
days. I became convinced. I went into
the conference as a skeptic but I came
out absolutely convinced about openness.
However, we have never hesitated in our
Committee on Government Operations
and particularly in the permanent In-
vestigations Subcommittee to close the
meeting whenever someone's reputation
would be on the line.

The PRESIDING OFFICER (Mr.
STONE). The Senator's time has expired:-

Mr. PERCY. I ask for 1 additional
minute.

Mr. ROTH. Mr. President, do I have
any time remaining?
- The PRESIDING OFFICER. The Sen-
ator has 7 minutes remaining.

Mr. ROTH. I yield 1 minute to the
Senator.

Mr. PEReY. Whenever we have dealt
with matters that we felt affected highly
sensitive areas, where the work of the
Senate and the committee would be im-
paired, we never hesitated to close the
doors. I have never found a Senator who
was reluctant to vote to close them and
justify it when we really could; nor have
I, in the experience we have had in the
Government Operations Committee,
seen evidence of any criticism by anyone
when we moved to close a meeting, be-
cause people know that, on the whole,
we try to hbld those meetings in the
open.

So I support the amendment. I am
sympathetic with the concerns that have
been expressed. This dialogue has been
extraordinarily helpful and useful.
Others have those concerns. From our
experience on Giverment Operations, I
would vote for the amendment.

Mr. HASKELL. Mr. President, the
question for us today is, Shall the Senate
restore the original provisions of S. 5
as introduced by the distinguished Sen-
ator from Florida (Senator CHILES) and
the distinguished Senator from Delaware
-(Senator ROTH) ?

It is appalling to me that this ques-
tion has become an issue. The fact that
it has suggests some of us have learned
absolutely nothing from the lessons of
the past few years. It suggests that some
of us either do not know or do not care
how we are perceived by the people of
this country and how much congres-
sional secrecy has contributed to that
perception.

Mr. President, I do not believe there
is any reasonable argument against' the
original provisions of S. 5, the Sunshine
Act. To be sure, an argument has been
offered to the effect that open commit-
tee meetings will chill and inhibit the
process--that we cannot conduct the
public's business in public.

That'is utter nonsense. Those of us
who serve on the Senate Interior Com-
mittee know that better than most. Per-
haps one of the reasons I feel so strongly
about this matter is that my first In-
terior Committee meeting early in the
93d Congress was also the one at which
the Interior Committee became the first
Senate panel to open markups to the
public. It was also the first to open con-
ferences to the public.

It is no revelation that openness has
worked on Interior. No one has to apolo-
gize for the record of this committee
since we opened the doors. We have'not
abandoned hard work'for posturing be-
cause the public we serve is watching.
Hard bargaining and debate have not
suffered from the public presence. And no
one has to wonder what interests and
forces shape the legislation which the
Senate Interior Committee reports to the
floor, for that legislation takesstISpe in
full public view.

The Senate Budget Committee has had
a similar experience with openness,
which is a provision of the legislation
that established it.

I have enough confidence in my col-
leagues to believe that they will not act
much differently in public or in secret
committee sessions. But it-is not what
happens in secret sessions which is dan-
gerous; it is what the public thinks hap-
pens. We cannot afford any suspicions,
any questioning of motives. The Nation
cannot afford it, either.

Certainly we have learned that much
during the past 3 years. Or have we? If
we have, what are we doing debating the
value of openness in Government and the
right-of our constituenits to know what
we are doing at every stage of the proc-
ess?

Mr. President, we have enacted cam-
paign reforms to reduce the influence of
special interests. It now remains for us to
eliminate the abuse, the potential for
abuse and the appearance of abuse which
will persist solong as we continue to con-
duct the public's business behind hearing
·room doors closed to the public.

We can accomplish that by supporting
the original sponsors-of S. 5 in their ef-
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forts to restore the original, tough pro-
visions of that bill.

The PRESIDING OFFICER. The time
of the Senator has expired. Who yields
time ?

Mr. CANNON. Mr. President, unless
someone else desires time, I am willing
to yield back the remainder of my time.

Mr. ROTH. I yield back the remainder
of my time.

I ask for the yeas and nays.
The PRESIDING OFFICER. Is there a

sufficient second? There is a sufficient
second.

The yeas and nays were ordered.
Mr. GRIFFIN. Mr. President, is an

amendment to the Roth amendment now
in order?

The PRESIDING OFFICER. It is in
order.

Mr. GRIFFIN. I sent an amendment
to the desk.

The PRESIDING OFFICER. The
amendment will be stated.

The assistant legislative clerk read as
follows:

On page 2, after line 5, insert:
4 (a) In committees of conference, a man-

ager on behalf of the Senate may give his
proxy to another manager on behalf of the
Senate provided such proxy shall comply with
Section 190a(d) of the Legislative Reorga-
nization Act of 1970.

(b) In committees of conference, a quorum
for the transaction of business by the man-
agers on behalf of the Senate shall consist-
of a majority of such Senate managers.

5. The caption of rule XXVII is amended
to read as follows: "Conference Committees;
Reports; Open meetings; Proxies; Quorum".

Mr. ROBERT C. BYRD. Mr. President,
I am in sympathy with the Senator's
amendments, but are these amendments
germane?

The PRESIDING OFFICER. By the
previous order, there is a requirement
that all amendments must deal with open
committee meetings, and this amend-
ment does not so deal. Therefore, it is not
in order.

Mr. GRIFFIN. Does the Chair so rule?
The PRESIDING OFFICER. The

Chair rules
Mr. GRIFFIN. Will the Chair listen

to any argument? '
The PRESIDING' OFFICER. The

Chair will listen.
Mr. ROBERT C. BYRD. Mr. President,

I will not raise a point of order at this
point. I would like the Senator to discuss
his amendment. I would support the
amendment; but under the agreement, I
do not think we can allow this amend-
ment to come in.

The PRESIDING OFFICER. The
point of order will not be in order until
.the time has expired.

Mr. ROBERT C. BYRD. I will make
the point of order at the proper time.

Mr. GRIFFIN. Mr. President, if the
Senator from West Virginia is correct,
that the amendment is subject to a point
of order, it is unfortunate. The Roth
amendment does deal with committees of
conference. Without question, the con-
ference committee is a most important
step in the legislative process. It seems
to me to be very important to the Sen-
ate as an institution if we are going to
conduct conference committee sessions

in public, to see that credit will be re-
flected on the Senate.

I offer this amendment with some re-
cent experience in mind. The committee
on conference having to do with the en-
ergy legislation has been meeting. We
have the ridiculous situation of one-
fourth of the' membership of the U.S.
Senate-25 Members-having been ap-
pointed to serve on the conference com-
mittee.

The other day, a very controversial
and important matter was presented to
that conference committee for a vote,
and a number far short of a quorum, so
far as the Senate managers were con-
cerned, was present. The chairman of
the Senate conferees, ultimately exer-
cised proxies, which I believed were gen-
eral prokies and did not conform with
the Reorganization Act.

One of the reasons why I offer this
amendment and call this situation to the
attention of the Senate is that upon in-
quiry of the Senate Parliamentarian, the
informal ruling was provided that a
quorum of the Senate managers was not
necessary to take a vote; that one Sen-
ator, with a handful of proxies, even
though there are 25 members of the cbn-
ference committee on behalf of the Sen-
ate, could sit there and transact the
business of the Senate.

Regardless of whether that makes
sense otherwise, it certainly is not going
to look very good to the public if we have
our conference committees operating in
that way. I think it would make good
sense to adopt a rule in connection with
this change that a quorum would be
necessary.

I wonder whether the Senator from
West Virginia, who serves on the Rules
Committee with me-perhaps I should
address my question to the chairman of
the Rules Committee, since he is in the
Chamber-would agree that the matter
of proxy voting and what constitutes a
quorum might be appropriate matters

.for the Rules Committee to address it-
self to-particularly now that we are out
in the sunshine.

Mr. CANNON. I certainly think it
would be proper for the committee to
address itself to the question that the
Senator has raised. I was inclined to
support the proposition he has stated. I
think he makes good sense. But if it is
not germane, that is something else.
Many of these matters properly should
be considered, I suppose, by the Rules
Committee.

Mr. GRIFFIN. I hope so. Not only is it
In the interest of sound legislative pro-
cedure to provide that a quorum be
present in order to transact business, but
also it would make the Senate look a
little better in the sunshine of the-public
scrutiny that we are providing for
ourselves.

I offer this amendment because it is
a fair assumption that the amendment
of the Senator from Delaware probably
will be adopted.

I hope the Chair will see its way clear
to find the amendment germane.

Mr. PERCY addressed the Chair.
The PRESIDING OFFICER. Who

yields time to the Senator from Illinois?

Mr. CANNON. I yield 1 minute to the
Senator.

Mr. PERCY. Mr. President, I am sym-
pathetic with the objectives, but I agree
with the Senator from West Virginia
(Mr. ROBERT C. BYRD) that we simply
could not open up this measure. We
could go through the whole Senate and
find ways to improve our operating
procedures.

Mr. ROBERT C. BYRD. Not only im-
prove them, but we also could make
them much worse.

Mr. PERCY. I do not think this is the
time or the place to do it. There will be
the proper time. The distinguished
Senator is on the Rules Committee. I
certainly would support and back many
of the things he has proposed, but I
think the rule of germaneness should ap-
ply. Otherwise, we would never finish
this measure.

Once having accomplished this, per-
haps we will find that we will have to
improve many of the procedures as we
operate, and perhaps it is all for the good.
Perhaps we will have to show up on time
at the meetings.

The PRESIDING OFFICER. Who
yields time?

Mr. CANNON. If no one' desires any
additional time, I yield back the time.

Mr. GRIFFIN. I yield back-my time.
Mr. ROBERT C. BYRD. Mr. President,

it is not that I am not in sympathy with
the Senator's amendment, but I feel that,
under the unanimous-consent agree-
ment, his amendment did not agree with
open and closed meetings of committees,
subcommittees, and conferences. There-
fore, the amendment is not germane and
I shall have to make that point of order.
Otherwise, other amendments could come
in that likewise are not germane.

Mr. GRIFFIN. Mr. President, I rec-
ognize the argument and technically, the
argument is right. I think it is unfortu-
nate that we restricted ourselves to this
extent in the unanimous-consent agree-
ment. We should have had an agreement
with more latitude, enough to take care
of the problems that we are creating
along the way as we are making the
amendments to the rules of the Senate
that are being voted upon. Recognizing
that, I withdraw the amendment.

The PRESIDING OFFICER. The
amendment is withdrawn.

The question is on agreeing to the
amendment of the Senator from Dela-
ware.

The yeas and nays have been ordered.
The clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. ROBERT C. BYRD. I announce
that the Senator from Indiana (Mr.
BAYH), the Senator from Mississippi (Mr.
EASTLAND), the Senator from Ohio (Mr.
GLENN), the Senator from Arkansas (Mr.
MCCLELLAN), the Senator from Missouri
(Mr. SYMINGTON), and the Senator from
California (Mr. TUNNEY) are necessarily
absent.

I further announce that the Senator
from Indiana (Mr. HARTKE) is absent on
official business. -

I also announce that the Senator from
Mississippi (Mr. STENNIS) and the Sena,
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tor from North Carolina (Mir. MORGAN)
are absent because of illness.

I further announce that, if present and
voting, the Senator from North Carolina
(Mr. MORGAN) and the Senator from
California (Mr. TIJNNEY) would each
vote "yea."

Mr. GRIFFIN. I announce that the
Senator from Tennessee (Mr. BAKER), the
Senator from; Nebraska (Mr. CURTIS),
the Senator from Oregon (Mr. HATFIELD),
and the Senator from Pennsylvania (Mr.
HUGH SCOTT) are necessarily absent:

I further announce that, if present and
voting, the Senator from Tennessee (Mr.
BAKER), the Senator from Oregon (Mr.
HATFIELD), and the Senator from Penn-
sylvania (Mr. HUGH SCOTT) would eacli
vote "yea."

The result was announced-yeas 81,
nays 6-as follows:

[Rollcall Vote No. 469 Leg.]
YEAS--81

Abourezk Garn
Allen Goldwater
Bartlett Gravel
Beall Griffin
Bellmon Hansen
Bentsen Hart, Gary
Biden Hart, Philip A
Brock Haskell
Brooke Hathaway
Buckley Helms
Bumpers Hollings
Burdick Hruska
Byrd, ' Huddleston

Harry F., Jr. Humphrey
Cannon Inouye
Case Jackson
Chiles Javits
Church Johnston
Clark Kennedy
Cranston Laxalt
Culver Leahy
Dole Magnuson
Domenici Mansfield
Durkin Mathias
Eagleton McClure
Fannin McGee
Fong McGovern
Ford McIntyre

NAYS-6

Byrd, Robert C. Scott,
Long William L.
Metcalf Talmadge

Mondale
Montoya
Moss
Muskie
Nelson
Nunn

A. Packwood
Pastore
Pearson
Pell
Percy
Proxmire
Randolph
Ribicoff
Roth
Schweiker
Sparkman
Stafford
Stevens
Stevenson
Stone
Taft
Thurmond
Weicker
Williams
Young

Tower

NOT VOTING-13

Baker Hartke Stennis
Bayh Hatfield Symington
Curtis McClellan Tunney
Eastland WIorgan
Glenn Scott, Hugh

So Mr. ROTH'S amendment was agreed
to.

Mr. ROBERT C. BYRD. Mr. President,
I send an amendment to the desk and
ask that it be stated by the clerk.

The assistant legislative clerk read as
follows:

The Senator from West Virginia (Mr.
RoBEaT C. BYRaD) proposes an amendment:
On page 1, line 6 strike out the words "that
a portion or portions of any such meet-
ing" and insert in lieu thereof "that a
meeting or series of meetings byea subcom-
mittee thereof on the same subject".

On line 5 of page 2 strike out "portion or
portions-" and insert "meeting or meet-
ings--".

Mr. TALMADGE. Mr. President, may
we have order so that we can hear what
is going on.

The PRESIDING OFFICER. Will the
Senate kindly come to order. The Sen-
ate will be in order.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, may I.have the attention of Sen-
ators?

The PRESIDING OFFICER. Will the
Senate come to order? Will Senators
kindly limit their attention to the Sen-
ator from West Virginia?

The Senator from West Virginia.
Mr. ROBERT C. BYRD. Mr. President,

I would like to take advantage of the
opportunity to speak to a fairly full rep-
resentation of the Senate for once today.
Inasmuch as we have a good number
of Senators here now, I ask unanimous
consent that the time on any remaining
amendment be limited to 10 minutes, to
be equally divided between the mover of
the amendment and the chairman of the
committee.

Mr. JAVITS. Mr. President, reserving
the right to object, does that apply to S.
5 or S. 9?

Mr. ROBERT C. BYRD. Only Senate
Resolution 9.

The PRESIDING OFFICER. Does the
Senator's request cover the current
amendment of the Senator?

Mr. ROBERT C. BYRD. It covers my
own amendment.

The PRESIDING OFFICER. Is there
objection?

Mr. CHILES. I object. I do not know
what amendments will be offered at this
time.

Mr. ROBERT C. BYRD. All right.
Mr. PERCY. Mr. President, I have an

amendment. It is fully acceptable to me.
Could we poll the membership to see who
has amendments?

Mr. ROBERT C. BYRD. I think we
know.

Let me explain my amendment.
The PRESIDING OFFICER. The Sena-

tor from West Virginia.
Mr. ROBERT C. BYRD. I will close it

up in 5 minutes.
Mr. President, the Senate has reject-

ed the committee amendment and up to
this point has approved of the resolution
offered by Mr. CHILES and other Sena-
tors, as amended by my own amendment.
As it how stands, any standing committee
of the Senate, select or special commit-
tee of the Senate, or subcommittee there-
of, or one member of any committee, may
demand that the committee go into
closed session and if that demand is
sustained by a second, a committee will
go into closed session to determine
whether or not closed meetings are justi-
fied In that they would involve discus-
sions about any one or more of the five
paragraphs enumerated, (1) through (5)
of the resolution.

As the resolution now stands, if a com-
mittee were, on Monday, to determine
that it should go into closed session on
Monday because of the sensitive nature
of the subject matter, on Tuesday it
would have to go through this whole
proceeding again, even though it -were
talking about the same subject matter.

On Wednesday, it would have to go
through the same-proceeding again, even
though it were talking about the same
subject matter.

My amendment would allow the com-
mittee, once it went into closed session
and made a determination that the sub-
ject matter was of such a nature to re-
quire closed discussions, to authorize
closed sessions daily until such sensitive
subject matter were disposed of, thus
saving the time of the committee and ob-

viating the necessity of going through
the same proceedings day after day after
day when the subject matter were sensi-
tive and had been determined so by the
committee in the first instance.

Mr. GRIFFIN. If the Senator will
yield for this observation, he omitted
that in the procedure, even though the
committee does discuss in closed session
whether or not it is advisable to have the
meetings in closed session, they must go
into open session first to take the vote.

Mr. ROBERT C. BYRD. Yes; Senators
have required today that when the com-
mittee goes into closed session to deter-
mine that the subject matter is sensitive
to the extent that closed sessions are
required, the committee then has to go
back in open session to so vote, even
though the present rules of the Senate
require that such committee votes .be
made public.

Mr. GRIFFIN. I think it is important
for Senators that have not been on the
floor to realize that.

It seems to me the. Senator's amend-
ment is particularly applicable to a com-
mittee like the CIA Intelligence Com-
mittee. Do we want this committee to go
through this folderol every day?

Mr. ROBERT C. BYRD. Every day.
Mr. GRIFFIN. Even though they are

considering the same sensitive matter.
Mr. ROBERT C. BYRD. Have a closed

session,-go back to open session to vote
a closed session, then go back into closed
sesion every day. My amendment would
obviate that.

Mr. CHILES. Will the Senator yield?
Mr. ROBERT C. BYRD. Yes.
Mr. CHILES. I can see the point that

the Senator is raising by virtue of his
amendment. The concern the Senator
from Florida has with the amendment
as it is now stated is that one could hold,
again, one meeting, like at the beginning
of the year, and say, "We are going to be
dealing with the subject of this par-
ticular matter," and with a majority vote
then one could attempt to close the
meetings of that committee for the rest
of the year.

I wonder if the Senator would agree
to language, following the first para-
graph that he has where. that is on the
same subject, and add:

For a period of no more than 14 days.

Mr. ROBERT C. BYRD. Well, I say
this, and I hope the Senator will not
misunderstand me. I say with all due
respect to the Senator that I believe if
a committee acted otherwise, the ma-
jority of that committee could be charged
with bad faith.

Mr. CHILES. I think, though,- when
we say for a period of no more than 14
days, we are really getting to the point
that the Senator from West Virginia is
raising on having to do with every day.

In almost every instance, that is going
to cover a bill that we are debating on a
subject matter, and I do not think it is
going to be a great inconvenience in a
committee if once they have had the
debate and they are going more than
14 days, they simply take a vote, they
do not have to go through any process.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I have no quarrel with this. I do
not think it is necessary at all. I do not
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know what the Senator means by 14
days, whether he means 14 days of com-
mittee sessions or 14 calendar days, but
it is all right with me. whatever the
Senate wants to do on this.

I do think this amendment would be
an improvement over the language in
the resolution.

Mr. CHILES. If the Senator would
agree to that language, then I would
certainly agree to his amendment

Mr. ROBERT C. BYRD. Would he sug-
gest 14-

Mr. CBHIES. Calendar days.
Mr. ROBERT C. BYRD (continuing).

Calendar days.
All right, including Sundays and holl-

days.
Mr. PASTORE. Vote.
Mr. ROBERT C. BYRD. Mr. President,

I accept the modification.
The PRESIDING OFFICER. The

amendment will be so modified.
The amendment, as modified, Is as

follows:,
On page 1, line 6 strike out the words "that

a portion or portions of any such meeting"
and4nsert in lieu thereof "that a meeting or
series of meetings by a subcommittee thereof
on the same subject for a period of no more
than 14 calendar days".

On line 5 of page 2 strike out "portion or
portions--" and insert 'mneeting or meet-
ings--'.

Mr. PASTORE. Vote.
Mr.. ROBERT C. BYRD. I yield back

the remainder of my time.
Mr. CHILE.S. I yield back the remain-

der of my time.
The PRESIDING OFFICER. The ques-

tion is on agreeing to the amendment of
the Senator from West Virginia, as modi-
fied. '

The amendment, as modified, was
agreed to.

Mr. ROBERT C. BYRD. Mr. President,
the contingencies that are set forth in
the committee bilM, quite possibly, do not
include any and all emergencies that
might arise requiring a closed session

If Members will look at the Senate
resolution on pages 2 and 3, Members will
see the five sets of contingencies that will
justify closed meetings of the commit-
tees.

I would propose to offer an amendment
adding a paragraph numbered (6), which
would read as follows, and if Senators
will look on page 3, beginning with line
21 and going into line 22, they will find
this language:
or may divulge matters deemed confidential
under other provisions of law or government
regulations

I propose to amend the bill by adding
a paragraph (6) which would include
that very language so that there is a type
of catch-all language that would take
care of situations that are not now en-
visioned by the first five paragraphs.

Mr. LONG. Will the Senator yield at
that point?

Mr. ROBERT C. BYRD. Iyield.
Mr. LONG. As the Senator knows, an

amendment will be offered by Senator
PERCY which has to do with opening up
the sessions of the joint committees. I
discussed this matter with the Senator
from Illinois. Much of the activity of the
Joint Committee on Internal Reverrue

and Taxation is dealing with somebody's
tax return. Under the law, that is con-
fidential information and cannot be
divulged.

The Senator has language which per-
haps. could be seized upon to contend
that this should be a closed meeting,
but as a practical matter, the language
that the Senator is suggesting would take
care of that. Obviously, I do not think
anybody, by Senate rules, wants to be
required to to break the law of the land,
and the law of the land does not permit
us to divulge the confidentiality of.a tax
return which is not otherwise public.
Would this language take care of that?

Mr. ROBERT C. BYRD. Yes.
That is all I have to say. I hope the

Senators will accept my amendment.
The PRESIDING OFFICER. Is the

Senator offering that as an amendment?
Mr. ROBERT C. BYRD. Yes; I am.
The PRESIDING OFFICER. Can the

Senator send that to the desk?
Mr. ROBERT C. BYRD. Yes: for the

benefit of the clerk, this would add a
paragraph numbered 6 on page 3, follow-
ing line 15, beginning on line 16, and It
would consist of the verbiage in the
parens that I have marked on lines 21
and 22 of page 3.

The PRESIDING OFFICER Who
yields time? Do Senators yield back their
time?

Mr. CHILES. Mr. President, I yield
such time to myself as I might need to
discuss the amendment. I am not sure
this amendment fits tre argument which
has been raised that we need sort of a
catchall provision for something that we
have no thought about. This particular
amendment says "may divulge matters
deemed confidential under provisions of
law or other governmental regulations."

I do not see how that really hits any
of the speculative matters that people
were trying to raise at one time that
might not be covered. It seems to me, for
example, on a person's income tax return,
that would be covered where we speak In
paragraph 3 about a clearly unwar-
ranted invasion of the privacy of an
individual. So we have taken care of
that ekception.

I really do not know what the language
means.

Mr. LONG. Will the Senator yield?
Mr. CHILES. Yes.
Mr. LONG. How about a corporate tax

return? A corporation is not an indl-
viduaL

Mr. CHILES. It also provides in sec-
tion 5, "will disclose information relat-
ing to the trade secrets or financial or
commercial information,pertaining spe-
6ifcally to" given personA. I think it
would be. covered under that, too.

I do not think we are going to pass
a rule that is going to be able to con-
tradict a privilege of law that we now
have by another statute, and we are not
purporting to do that.

I do not know what the amendment
means. I do not know what it seeks to
do. I do not know what it seeks to add
to the bilL

Mr. LONG. No one wants to vote for
a Senate rules that requires a Senator
to break the law. Just to state
the obvious, we ought to make it clear-

that by this rule we are not trying to
make somebody break the law because,
obviously, he could rot very well do it
anyway. We could not make him do that.
Why would we want him to break the
law and then have him say "I did that
because the Senate rule required me to
do it."

We would be better off to say, "If it
is the law you are talking about and
somebody would be required by a Senate
rule to break the law, we make it clear
that there is nothing in this rule that
would make you break the law because
you would have no business doing that."

Insofar as the regulations are involved
here, the Senator may be referring to
the regulations of the Internal Revenue
Service, for example, which' protect the
rights of the individuals. We would not
want to break that.

Mr. CHILES. I wonder if the Senator
from West Virginia would agree to a
modification that would say "or may di-
vulge matters" and strike the word
deemed" and insert in lieu
thereof "required to be kept confidential
under other provisions of law or Govern-
ment regulations"?

Mr. ROBERT C. BYRD. That s fine
with me.

The PRESIDING OFFICER The
amendment is so modified_

Mr. ROTH. I do not believe I have any
objections to this amendment, but I
would like to have the Senator explain
more precisely what he means by Gov-
ernment regulations. Are those Just 'regu-
lations that would be issued such as the
CFR's, or would It be almost any order

_put out by the military or anyone else?
What do we mean by the word "regula-
tions"?

Mr. ROBERT C. BYRD. Whatever they
are, they would protect confidentiality.
That is what we are talking about. For
any Senator to raise an objection to an
open meeting I would think he would
have to produce evidence that whatever
matters are going to be discussed are re-
quired to be kept confidential under other
provisions of law or Government regula-
tions.

Mr. ROTH. 'I guess I am asking the
Senator from West Virginia does the
word "regulations' have any precise
meaning?

Mr. ROBERT C. BYRD. I do not think
SO.

Mr. ROTIl Would It be just a letter
that was issued, say, by the chief of an
agency?

Mr. ROBERT C. BYRD. I think that
would not be a regulation. It would be a
matter that the committee could deter-
mine. I do not think I have to determine
right here what a regulation is. This pre-
cise language has been lifted .out of the
standing rules of the Senate dealing with
committee hearings. That is where this
language came from.

Mr. LONG. Will the Senator yield on
that point?

Mr. ROTH. Yes.
Mr. LONG. It seems to me the ques-

tion before the committee would be "Will
we respect this regulation or will we
not?" I can recall when President Eisen-
hower issued a kind of regulation that
nobody in the entire executive branch

S 1936.3



CONGRESSIONAL RECORD - SENATE Novembcr 5, 1925

could tell anything to a congressional
committee unless the President had given
them consent to do so.

We did not have any respect for that
regulation and refused to abide by it.
Conceivably, if these people have a reg-
ulation that says that they will not di-
vulge this confidential information and
we want them to divulge it, we are going
to have to let them divulge it in a closed
session. Otherwise, they would stand on
the regulation and say, "If I break that
regulation, I will be fired anythow."

Mr. ROBERT C. BYRD. May I cite to
the distinguished'Senator from Delaware
the verbiage in the present Legislative
Reorganization Act? Section 133 A, para-
grapih (b):

Each hearing conducted by each standing,
select and special committee of the Senate,
except the Committee on Appropriations,
shall be open to the public.except when the
committee determines that the testimony to
be taken at that hearing may relate to a
matter of national security, may tend to re-
flect adversely on the character or reputation
of the witness or any other individual or may
divulge matters deemed confidential under
other provisions of law or Government reg-
ulation.

-That is the language in the present
law-not Just in the Standing Rules of
the Senate-and It deals with committee
hearings.

All the committee was trying to do in
bringing out the language that the com-
mittee substituted today was to use the
very verbiage that is now in the Legisla-
tive Reorganization Act dealing with
hearings and apply it to committee
markup meetings. The Senate voted
down that committee substitute. I am at-
tempting to use the same language now
as a bit of additional protection so as to
include situations not now foreseen.

Mr. ROTH. As I said in the beginning,
I was not saying that I objected, but I
am trying to get a better feel for what
the Senator from West Virginia in-
tended.

In essence, is the Senator saying "con-
fidential under other provisions of law or
Government regulations issued pursuant
thereto"? I mean would these be regula-
tions issued pursuant to law?

Mr. ROBERT C. BYRD. I am not going
to tweedle-dum and tweedle-dee all night
over this.

Mr. ROTH. I find this rather impor-
tant.

Mr. ROBERT C. BYRD. I know the
Senator does, but let the Senator ask the
Senators who drew up the Legislative Re-
organization Act what they meant. I
have lifted the language precisely out
of that law.

Mr. ROTH. The Senator is proposing
the amendment, though.

Mr. ROBERT C. BYRD. But I am us-
ing the same identical language, and
"Government regulations" means here
what "Government regulations" means
there. It will be the same for committee
markups and meetings as it already is
for committee hearings.

Mr. ROTH. All I am asking the distih-
guished Senator from West Virginia is,
if this language is already used, does it
have any defined meaning? I gather it
really does not, even'though the language
has been used before.

Mr. ROBERT C. BYRD. I do not know
that it is a word of art. I doubt it.

Mr. ROTH. Would an executive order
be a Government regulation issued by the
President?

Mr. ROBERT C. BYRD. I suppose it
could be. That would be something the
committee could determine at the time.

Mr. STEVENS. The committee could
vote on it.

Mr. ROTH. I realize it could.
SEVERAL SENATORS. Vote!
The PRESIDING OFFICER. Do the

Senators yield back their time?
Mr. ROBERT C. BYRD. I yield back

the remainder of my time.
Mr. ROTH. I yield back the remainder

of my time.
The PRESIDING OFFICER. The ques-

tion is on agreeing to the amendment of
the Senator from West Virginia, as modi-
fied.

The amendment, as modified, was
agreed to.

Mr. ROBERT C. BYRD. Mr. President,
I have one additional amendment, which
would be to strike-I send the amend-
ment to the desk and ask that it be re-
ported.

The PRESIDING OFFICER. The
amendment will be stated.

The legislative clerk read as follows:
On page 1, line 3, after "standing" strike
s, select, or special".

Mr. ROBERT C. BYRD. Mr. President,
this amendment would delete from the
language of the resolution the words
"select or special" with reference to Sen-
ate committees. It is the feeling of my-
self and those on the subcommittee who
reported out the committee substitute
that a Senate rule dealing with open
sessions should deal only with standing
committees and subcommittees, not with
select or special committees.

The Senate, in creating a select or
speeial committee, can, by the creating
resolution, specify whether or not the
eommi-ttee should operate under closed
sessions or open sessions, or leave it up
to the committee to do whatever it deems
best. I do not believe we ougbt to enact
a standing rule of the Senate today gov-
erning the proceedings by which select or
special committees will aot in respect to
open or closed sessions.

Mr. CHILES. Mr. President, I have to
oppose this amendment. If we adopt the
House amendment, most of the special
and select committees that we have op-
erating today would not be under the
rules that we are providing for standing
committees. I see no reason why we
should not have the same rules for the
Select Committee on Nutrition and Hu-
man Needs, the Select Committee on
Small Business, the Special Committee
on Aging, or the Special Committee on
National Emergencies and Delegated
Emergency Powers. All of them should
open their meetings and conduct them
in the open, just as we are providing for
standing committees.

In the event that we have a special
committee that is going to be brought
into being by resolution or by legisla-
tion, we could at the time provide, if we
wanted to, some special rules. But we
'have accommodated the provisions so
they would not have to close their meet-

ings every day. They now have 2 weeks
on the subject matter, in which to keep
the meetings open; and even on our in-
telligence committees they can go for 2
weeks on one particular subject, and that
is as long as they are going to need to go
on any particular subject having full
sessions.

I think this amendment would greatly
weaken the resolution by putting under a
different rule the select committees. We
are seeing more and more that some of
the select and special committees are be-
coming committees of great importance.
Certainly the Committee on Aging is,
and certainly its meetings should be
open.

The other point is that most of the
select committees do not even have
markup sessions, because they are not
marking up legislation, so why in the
world should they need to close their
meetings, or, in the event they do, why
should they not follow the. same rules
and procedures that we have for other
committees?

I oppose the amendment, and I hope
we can defeat it. And, Mr. President, if
this is a proper time, I ask for the yeas
and nays on the amendment.

The PRESIDING OFFICER. Is there
a sufficient second?

There is a sufficient second.
The yeas and nays were ordered.
Mr. GRIFFIN. Mr. President, is there

still time on the amendment?
The PRESIDING OFFICER. There is

time remaining on the amendment.
Mr. GRIFFIN, Will the Senator yield

to me?
Mr. ROBERT C. BYRD. I yield. How

much time does the Senator wish?
Mr. GRIFPIN. Three minutes.
Mr. ROBERT C. BYRD. I yield the

Senator 3 minutes.
Mr. GRIFFIN. Mr. President, I think

when we get to the rollcall vote, with-
out taking up other amendments, we are
going to want to get out of here. I would
like to ask a question for the purpose of
legislative history.

It was pointed out by the Senator from
Louisiana, when he talked about these
categories-and I read one of the cate-
gories:

wal disclose information relating to the
trade secrets or financial or commercial in-
formation pertaining specifically to a given
person.

One of the oldest arguments in the
law is whether or not a corporation is
a person. Almost any bill that uses the
word "person" must define the word to
make it clear whether or not a corpora-
tion is a person. I do not know what is
intended here by the drafters of this
resolution, but obviously the trade se-

,crets that we will be talking about, in
many instances, will be trade secrets of
a corporation or business association of
one kind or another, rather than an in-
dividual person.

I could offer an amendment; but per-
haps legislative history will suffice. At
least, I would like to know if there was
an intention to say that trade secrets of
a corporation, if they were trade secrets,
would be disclosed.

Mr. CHIrLES. I think the intent would
be the same intent as has been held to
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be the law in most instances. especially
where you are talking about trade se-
crets, that you would be talking about
corporations as well as individuals.

Mr. GRIFFIN. I thank the Senator for
that legislative history. I think it is im-
portant to have it in the record.

Mr. PERCY. Mr. President, will the
Senator yield me 1 minute, to comment
on the Byrd amendment?

Mr. ROTH. I yield the Senator .1
minute.

Mr. PERCY. Mr. President, I shall op-
pose this amendment I serve on two se-
lect committees,- the Select Committee
on Aging and the Select Committee on
Nutrition and Human Needs. I see no
reason on earth why they should ever
have closed meetings. We are dealing
with older people, we are dealing with
food stamps, and we are dealing with
critical issues that affect people. I think
that is all the more reason that the meet-
ings should be open, as a standard pro-
cedure, unless there is some special rea-
son that-they should be closed.

There are operating procedures estab-
lished in this legislation whereby they
can be closed If there is reason to. But
I see no earthly reason that they should
be closed as a general procedure.

Mr. ROBERT C. BYRD. Mr. President,
I agree with the Senator as far as those
particular committees are concerned; but
take the Ethics Committee. That is quite
a different matter.

What I am saying is that when the
Senate creates a special or select com-
mittee, I think it should be up to the
Senate, based on what the work of that
committee is to involve, to determine
whether or not the meetings vill be open
or closed, or whether to leave it up to
the committee. I think we ought not to
adopt a Senate rule here that mandates
a special or select committee, to be cre-
ated in the future, to do one thing or
another.

Mr. PERCY. I think the whole purpose
of our legislation, however, is to place
the burden of proof or require the pre-
ponderance of the evidence to show that
they should be closed, but have the pre-
vailing factor be that they should be
open. Then those who want them closed
have to take the initiative, rather than
the other way around.

I say again, as to the Committee on
Ethics, there is no question, if a com-
mittee meeting involves a question as
to the integrity, reputation, or character
of an individual to be discussed, It should
be closed, and there would not be any
problem about having such a meeting
closed.

Mr. ROBERT C. BYRD. What about
the Special Committee on Investigation
of CIA?

Mr. PERCY. I would think the same
thing would apply. The amendment
specifically provides that national de-
fense and foreign policy are matters
that permit closed meetings.

But I say respectfully that if we had
a little more openness about intelligence
gathering in the past and we had found
out how much we were spending on it
and who was doing it, we,might not have
all the difficulties we have today. It was
this utter cloak of secrecy, in which the

CIA said in effect: "This was none of
your business", that has led to the pres-
ent problems. This is our business; It is
our Government's business, and the
people of this country are depending on
us to watch. The only way they can have
absolute assurance we are watching is
to know what is going on. We all know
we do not know in the Senate what is
going on in many of these committees.
We would be much better informed if we
had a good deal more openness about
the way we conduct our business.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, the Senate, creating the commit-
tee, could make that determination.

I yield back my time.
The' PRESIDING OFFICER. The

question is on the amendment. The yeas
and nays have been ordered. The clerk
will call the roll.

The clerk will suspend.
Mr. PASTORE. Mr. President, I

should think in view of what has been
said here today that the Senator should
withdraw his amendment. If we create
a special select committee where it is
all confidential and secretive, we can say
so at that time. But to be consistent, if
we are going to open it up, leave it all
open..I would hope that the Senator
would withdraw this amendment.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, in deference to the able Senator
from Rhode Island, I withdraw the
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered. The amend-
ment is withdrawn.

Mr. STEVENS. Mr.,Presidefit, I call
up my amendment No. 1041, which is at
the desk, and ask for its immediate con-
sideration.

The PRESIDING OFFICER. The
amendment will be stated.

The second assistant legislative clerk
read as follows:

The Senator from Alaska (Mr. Smvrvs)
proposes an amendment as modified to add
a new section at the end of amendment
No. 1031.

The amendment is as follows:
At the end of section 1 insert the follow-

ing: "Each committee shall prepare and
keep a complete transcript of electronic
recording adequate to fully record the pro-
ceedings of each meeting or conference
whether or not such meeting or any part
thereof is closed under this paragraph. un-
less a majority of said members vote to
forego such a record.".

Mr. STEVENS. Mr. PIresident, let me
state briefly what this is for. I found in
some of these executive sessions that
have been open we have people who are
there taking notes and we have no rec-
ord. We have members of the audience
who are-stating our intent in regard to
a particular amendment, according to
their information, which was contrary
to that of the person who offered it. It
seems to me that, if we are going to open
these meetings-and I supportae open-
ing them-we ought to have a record of
what transpired so there could be no
question as to who was involved.

I see my good friend from Illinois here.
We share almost the same name and are
on the same conference committee right
now.

Confusion can arise in terms of these
proceedings unless there is a record.

I have checked, and ten of the com-
mittees of the Senate already maintain
a record of the. meetings that are, in fact,
open to the public. We should. set a
standard that all of them should main-
tain a record unless a majority of the
Members vote otherwise.

I am hopeful the managers of the bill
will accept the amendment.

Mr. ROBERT C. BYRD. Mr. President,
Is this amendment germane?

Mr. STEVENS. I have checked with-
the Parliamentarian, I will say to the
Senator from West Virginia, and was
informed that it was. It pertains to the
recording proceedings of open meetings.

Mr. ROBERT C. BYRD. But under the
agreement no amendments would be ger-
mane if they did not deal with the sub-
ject of open or closed meetings.

Mr. STEVENS. I specifically address
that.

Mr. ROBERT C. BYRD. I am in sym-
pathy with the Senator's amendment. I
am for it. I do not wish to open the
door to any nongermane amendments.
though.

The PRESIDING OFFICER. The
Chair advises that in the broad sense the
amendment can be considered within the
unanimous-consent agreement as being
germane in that it provides for tran-
scripts regardless of whether the meet-
ings are open or closed and provides for
the ability to dispense with them.

Mr. CHILES. Mr. President, we think
that is a good amendment and we cer-
tainly accept the amendment.

SEVERAL SENATORS. Vote! Vote!
The PRESIDING OFFICER. Do the

Senators yield back' their time?
Mr. ROTH. Yes.
The PRESIDING OFFICER. The

question is on agreeing to the amend-
ment.

The amendment was agreed to.
Mr. PERCY. Mr. President, I am quite

agreeable to a 10-minute time limitation
on either side if that would be acceptable.
I send an amendment to the desk.

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that there be a 10-
minute limitation on the pending amend-
ment, the time to be equally divided In
the usual manner to each side on the
amendment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. PERCY. Mr. President, Ir send an
amendment to the desk and ask for its
immediate consideration.

The PRESIDING OFFICER. The
amendment will be stated.

The legislative clerk proceeded to read
the amendment.

Mr. PERCY. Mr. President, I ask
unanimous consent that further reading
of the amendment be dispensed with:

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
At the end of the Resolution, add the

following:
Snc.-(a) Rule XXV of the Standing

Rules of the Senate is amended by addlng
at the end thereof the following new para-
graph:

"8. Each meeting of a joint committee of
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the Senate and House of Representatives,
or any subcommittee thereof, shall be open
to the public, except that a portion or por-
tions of any such meeting may be closed to
the public if the committee or subcommit-
tee, as the case may be, determines by record
vote of a majority of the members of the
corhmittee or subcommittee present that the
matters to be discussed or the testimony to
be taken at such portion or portions-

"(A) will disclose matters necessary to be
kept secret in the interests of national de-
fense or the foreign policy of the United
States;

"(B) will relate solely to matters of com-
mittee staff personnel or internal staff man-
agement or procedure;

"(C) -will tend to charge an individual
with crime or misconduct, to disgrace or
injure the professional standing of an indi-
vidual, or otherwise to expose an Individual
to public contempt or obloquy, or will rep-
resent a clearly unwarranted invasion of the
privacy of an individual;

"(D) will disclose the identity of any in-
former or law enforcement agent or will dis-
close any information relating to the inves-
tigation or prosecution of any violation of
law that is required to be kept secret in the
interests of effective law enforcement; or

"(E) will disclose information relating to
the trade secrets or financial or commercial
information pertaining specifically to a given
person if-

"(i) an Act of Congress requires the in-
formation to be kept confidential by Gov-
ernment officers and employees; or

"(iI) the information has been obtained
by the Government on a confidential basis,
and is required to be kept secret in order to
prevent undue injury to the competitive
position of such person.

"In the case of public hearings, the pro-
ceedings may be broadcast by radio or tele-
vision, or both, as the committee may deter-
mine, and under such rules and regulations
as that committee may adopt."

(b) The amendment made by subsection
(a) shall not become effective until a similar
rule Is adopted by the House of Representa-
tives.

(c) The caption of such rule XXV is
amended by inserting immediaately below
item 26.7 the following:

"25.8 OPEN JOINT COMMI'ITEE MEET-
INGS".

Mr. PERCY. Mr. President, I shall ex-
plain my amendment briefly.

This is a simple amendment to com-
plete the circle of coverage of. open meet-
ings in congressional committees. It
would apply to joint committees of the
Senate and House of Representatives
precisely the same rules for open meet-
ings as are contained in S. Res. 9 for
standing, select and special committees
of the Senate. The only stipulation would
be that this change in the Senate rules
covering joint committees would not go
into effect until a similar rule has been
adopted by the House.

Under my amendment the general rule
for joint committees would be openness
just as the general rule for individual
committees of the House and Senate is
openness. Meetings could be voted closed
for specific cause, under exactly the same
criteria as we have already established
for Senate committees.

In my mind there is no difference be-
tween the activities of the joint commit-
tees of the two Houses and the activities
of the standing, select, and special com-
mittees of the Senate. Joint committees
conduct hearings, take testimony, con-
sider legislation, and make reports to

their respective Houses. There is no rea-
son whatever why these-joint committees
should be exempt from the general rule
that is applied to all other committees.
Their meetings should be conducted in
the open and in full view of the public
they serve.

This is an amendment I offered in the
Committee on Government Operations,
and which was adopted unanimously by
that committee.

Mr. President, fully adequate experi-
ence has already been gained for the
procedure called for in this amendment.
The House committees have beeil operat-
ing under an open meetings rule for
nearly 3 years now. The Senate Com-
mittees on Government Operations, In-
terior and Insular Affairs, and Banking,
Housing and Urban Affairs have also
been fully open for nearly 3 years. How
much more experience do we .need to
demonstrate that this procedure has
been working and -working well? We
should open all remaining committees of
both Houses of Congress, including the
joint committees of the House and
Senate.

Mr. PASTORE. Mr. President, will the
Senator yield?

Mr. PERCY. I hope-that the leader-
ship will accept my amendment as a
conforming change in the Senate rules,
subject to adoption to a similar rule in
the House.

Mr. PASTORE. Mr: President, will the
Senator yield?

Mr. PERCY. I do' realize that there
are obviously sensitive matters that must
be taken up, and there is adequate.pro-
.vision in the amendment, I think, to
cover every single contingency so'that
sensitive meetings can be closed and will
be closed when needed.-

I am happy to yield to our distinguished
colleague.

Mr. PASTORE. I realize in the gen-
eral context of this resolution matters
that have to do with security are pro-

.tected provided, of course, there is a
vote taken.

But in the Joint Committee on Atomic
Energy most of our hearings are execu-
tive, and we deal with very sensitive in-
formation having to do with nuclear
weapons, and what have you.

Does that necessarily mean that every
time we call a hearing on sensitive in-
formation of that kind we have to de-
bate whether or not it is going to be
open or closed?
- Is that what we are getting into?

Mr. CANNON. Yes.
Mr. PASTORE. I hope that the Sena-

tor would exempt the Joint-Committee
on Atomic Energy because that is exactly
what our function is. We are dealing
with weapons about every time we meet.
If we are going to get in a hassle over
whether or not we are going to be open
or closed, we are going to waste our time
on procedure rather than on substance.

I hope that, if the Senator does include
4oint committees, he takes into consid-
eration that we are the only joint com-
mittee of Congress that has legislative
authority. We are the only committee of
Congress that has the right to be cur-
rently informed on all developments of
nuclear weapons. I- hope that there

would be an exemption in the Senator's
particular amendment with reference to
the Joint Committee on Atomic Energy.

Mr. PERCY. I thank our distinguished
colleague for his comments, and I have
the highest regard for the way in which
he has conducted the Joint Committee on
Atomic Energy.

I do feel,' however, that as to these
matters, openness is good in general,
with the exemptions we have provided.
The Committee on Government Opera-
tions has dealt with ERDA. It has dealt
with-the Federal Energy Administration.
We have dealt with the problems of nu-
clear safeguards and held hearings on
them both in this country and abroad. I
do feel that openness in the discussion of
some of the problems involved is good.

Whenever it gets into an area of na-
tional security, where it is simply because
of the aid and comfort or information It
might give to our adversaries, we simply
have to close it. But many of the issues
involved in the Joint Committee on
Atomic Energy, I should think, deal with
issues in which groups in this country,
citizens of this country, Members of this
body, are deeply involved and deeply in-
terested.

I would tend to think that procedures
for closing a meeting are there, and as
long as you have a quorum for the meet-
ing, anyway, you can certainly vote to
to- close it. Members of that commit-
tee would know.

Again, the question has to be asked.
What are we dealing with that the public
cannot be included irin? What are we deal-
ing in that is so sensitive that we can-
not discuss it?

Mr. PASTORE. We are dealing with
atomic bombs, not with safeguards with
relation to a nuclear reactor. I am not
talking about that. We are dealing with
sensitive information. We meet at 2
o'clock. It is a joint committee-nine
from the House and nine from the Sen-.
ate. Ninety-nine percent of the time we
are dewling with weapons.

This idea of opening it up to the pub-'
lic-to whom? To Russia? To Red China?
Is that what we are talking about?

After all, let us--Me a little sensible. I
think we can run away with ourselves
here tonight. I am saying that this is very
sensitive. We have open hearings when
it has to do with safeguards on a nuclear
reactor.

But I am talking about the Polaris, and
I am talking about the Trident, and I am
talking about MIRV, and I am talking
about bombs. Where are they? How
many?

I tell the Senator that every time we
have to talk about sensitive information
of that kind, we are going to spend half
our day discussing just whether it should
be open or closed. All I am saying is that
this is an area where there should be an
exception, for the simple reason that this
is a special law that was created for the
reason. I hope we would talk a little sense
here tonight.

Mr. PERCY. If I may reply to the
comments that have been made, this re-
minds me of the arguments we had more
than a quarter of a century ago on tariffs
and ,trade. Every industry, time after
,time, said, "But you do not understand
our situation. It is different." Yet now
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we have passed uniform laws in that
area.

Many committees maintain that they
are different, but here we provide, right
in the amendment, under paragraph a,
the exemption for matters that "will dis-
close matters necessary to be kept secret
in the interest of national defense or the
foreign policy of the United States."

All we require is a simple 1-minute vote
by the majority of the committee, and
that is all that has to be done. I cannot
imagine that those meetings go on day
after day, talking about the number of
bombs and where the bombs are, and all
that. I would think that that subject
would be talked out.

There must be many matters of policy
involving the public, involving where
this Nation is going, that should be dis-
cussed openly, so that more people know
about the direction that Congress is
taking.

Mr. PASTORE. Mr. President, will the
Senator yield?

Mr. PERCY. I yield.
Mr. PASTORE. The Senator is not

familiar with the situation, but we have
a policeman outside that door. He is
there 24 hours a day. When the Senator
had his hearings on Watergate, where
does he think the secretive information
was kept? With our permission, it was
kept right up there in the vaults of the
Joint Committee on Atomic Energy.
That room is debugged every day. That
is what I am talking about.

As to the matter of the public being
entitled to know, the Senator is talking
about an entirely different subject. All
I am asking is that the Senator exclude
the. Joint Committee on Atomic Energy.
That is all I am saying.

The PRESIDING OFFICER. The time
of the Senator-from Illinois has expired.

Mr. CANNON. I yield to the Senator.
Mr. PERCY. Will the Senator yield me

30 seconds?
Mr. CANNON. I yield.
Mr. PERCY. The Senator from Illinois

has participated in meetings -in that
room for 9 years. A policeman can stay
there as long as he is there, 24 hours a
day, guarding those secrets; he is there
every day. But it does not prevent any
of us from holding meetings whenever
that room is open. We have had the pub-
lic there in virtually every meeting I
have attended, including conferences on
ERDA and the Energy Administration.
So I do not feel that the arguments hold
water, and I say so respectfully.

Mr. PASTORE. Mr. President, I move
to lay the amendment bn the table.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the motion to table.

The motion to table was agreed to.
The PRESIDING OFFICER. The res-

olution is open to further amendment.
Mr. ROBERT C. BYRD. Mr. President,

will the Senator yield me 30 seconds?
Mr. CANNON. I yield.
Mr. ROBERT C. BYRD. Mr. President,

I want to make a correction in my
amendment.

I ask unanimous consent that, not-
withstanding the fact that an amend-
ment in the nature of-a substitute was
agreed to with the words "portion or
portions" therein, the amendment later-
adopted that changed those words be

held as having been in order and con-
sidered as having been adopted.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The question is on agreeing to the
resolution.

Mr. CHILES. Mr. President, I send to
the desk a technical amendment.

The PRESIDING OFFICER. The
amendment will be stated.

The legislative clerk proceeded to read
the amendment.

Mr. CHILES. Mr. President, I ask
unanimous consent that further reading
of the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
On page 4, line 16, strike out "Section" and

insert in lieu thereof "The first sentence of
section 133 (b) of the Legislative Reorga-
nization Act of 1946, section".

Mr. CHILES. Mr. President, this is a
technical, amendment, on page 4, line 16,
correcting the references to the provision
in the Legislative Reorganization Act
now governing Senate hearings and
markups. It adds wording with respect to
Senate hearings except Appropriations
Committee hearings. The sentence is no
longer necessary, since Senate Resolu-
tion 9 establishes its own standards and
procedures governing such hearings.

The PRESIDING OFFICER. Do Sena-
tors yield back their time?

Mr. CANNON. I yield back the re-
mainder of my time.

Mr. CHILES. I yield back the remain-
der of my time.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the amendment.

The amendment was agreed to.
Mr. MANSFIELD. Mr. President, I ask

for the yeas and nays on agreeing to the
resolution.

The PRESIDING OFFICER. Is there a
sufficient second? There is a sufficient
second.

The yeas and nays were ordered.
Mr. PERCY. Mr. President, a parlia-

mentary inquiry. _
The PRESIDING OFFICER. The Sen-

ator will state it.
Mr. PERCY. I realize that Senators

are anxious to leave, but would it be
possible to have a reconsideration of the
motion to table the Percy amendment?

The PRESIDING OFFICER. That mo-
tion is in order.

Mr. PERCY. And a rollcall. I ask
unanimous consent for reconsideration,
and for.a rollcall vote on that.

Mr. GRIFFIN. Mr. President, is the
motion debatable?

The PRESIDING OFFICER. The mo-
tion to reconsider is debatable.

Mr. GRIFFIN. I ask for recognition.
The PRESIDING OFFICER. The Sen-

ator from Michigan is recognized.
There are 20 minutes on the motion.
Mr. GRIFFIN. Mr. President, I point

out that the amendment as offered by
the Senator from Illinois also would In-
clude and cover the joint committee that
determines the secret service protection
for Presidential candidates, as another
example. I do not know whether that is
-intended. Perhaps it is all right. I would
not think that that committee should be
required to hold its deliberations in pub-

lic, and I challenge anyone to point to
one of these categories as covering that
situation. There are joint committees
having to do with the security of the
Capital of the United States.

Furthermore, we cannot legislate with
respect to joint committees. It would at
least take an act of Congress to do so.

So I hope that the motion to reconsider
will not be adopted.

Mr. CANNON. Mr. President, I move
to table the motion to reconsider.

Mr. PERCY. Mr. President, perhaps
we can even eliminate the need to vote.
Would it be possible for the Rules Com-
mittee to discuss this issue in committee?
-I think there should be more debate on
this issue.

The Senator from Rhode Island has
brought up some very good points, as
has the Senator from Michigan.

I do not want to foreclose the possi-
bility that the Rules Committee can give
consideration to what can be done. As
long as the Rules Committee would of-
fer a commitment that it would give con-
sideration to this, I would withdraw the
request for reconsideration.

Mr. ROBERT C. BYRD. Mr. President,
as chairman of the subcommittee, I will
not offer any commitment as to the date
when the subcommittee will consider
this. We have had enough of a go-round
on this already.

Mr. CANNON. 'Mr. President, I ask
unanimous consent to withdraw my mo-
tion to table.

Mr. PERCY. Mr. President, I ask. unan-
imous consent to withdraw my request
for reconsideration.

The PRESIDING OFFICER. Without
objection, the motion to reconsider is
withdrawn.
ADDITIONAL STATEMENTS SUBMITTED ON S. RES. 9

Mr. CHILES. Mr. President, I want to
pay particular thanks and appreciation
to the following members of my staff and
the committee staff who have worked
very hard on this resolution: George Pat-
ten, Margaret Marusch, Vicki Smith of
my staff, and Paul Hoff, Marilyn Harris,
and Jim Davidson of the staff of the Gov-
ernment Operations Committee.

In addition, Professor Dick Stewart
gave valuable assistance in the early
drafting stages.

Also to the members and staff of Com-.
mon Cause whose efforts were invaluable
both in developing this resolution and
working for its passage.

Mr. BIDEN. Mr. President, the legisla-
tion before us today marks another
chapter by the Congress to improve it-
self.

Four years ago, the ability of the Con-
gress to legislate more efficiently and ef-
fectively was improved by means of pas-
sage of a legislative reorganization act,
the first major one in 25 years. Shortly
thereafter came enactment of the Fed-
eral campaign financing bill designed, in
part, to curb the influence of large-scale
private financing of campaigns and to
reduce the tremendous edge that sitting
Senators and Representatives hold in
their re-election campaigns against non-
incumbents-a condition that some ob-
servers have called the "tyranny of the
incumbency."

Today, the Senate has still another op-
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portunity to demonstrate to the Amer-
ican people that it wishes to conduct its
legislative affairs in an open and above-
board manner. I refer to Senate Resolu-
tions 9 and 12 and S. 5, as they were
originally introduced. In broadest terms,
these three measures, taken together,
would provide that meetings of agen-
cies of the executive branch and stand-
ing, special, and select congressional
committees, including subcommittees and
Senate-House conferences, shall be open
to the public.

The premise underlying these measures
is that the Government should conduct
the public's business in public-hence
the name assigned them, "sunshine"'
legislation. Events in recent years should
make this need even more compelling
than ever. The legislation includes pro-
vision f9r closed sessions, if an indi-
vidual's character is in question or when
matters need to be kept secret in the
interests of national defense. I believe
these are proper exceptions to the
principle of open meetings. This is why I
oppose the Rules Committee amendment
to Senate Resolution 9 that would re-
strict the requirement of 6pen meetings
to standing committees only. This runs
counter, in my judgment, to the general
move to greater openness in our legisla-
tive affairs as one means of reversing a
decline, as evidenced in public-opinion
polls, in confidence in Government.

Passage of this openness legislation, as
originally proposed, will be one of the
outstanding steps forward the Senate
has taken in a long time.

Mr. TAFT. Mr. President. as a co-
sponsor of the so-called sunshine bills I
want to express my support of the meas-
ure before the Senate today without the
committee amendment.

Secrecy in Government has become
synonymous in the public's mind with
deception by the Government. While
some matters must be discussed in closed
session, these are few and far between. In
some exceptional cases, such as when
national security is at stake, I support
closed committee session. But the
Government must remove the overall
shield of secrecy that has hidden its
deliberations from the American people
for too long.

I will also support the amendment to
open .up-the House-Senate conferences
that have traditionally been closed to the
publid. I have participated in many coii-
ferences and I am convinced that it is
only the very rare circumstances when
they merit to be held behind closed
doors.

The current Senate rules state that a
meeting is closed unless a vote is taken
to open' the meeting. The House has
taken a step further than the Senate by
having committee meetings open unless
a vote is taken to close them. In this
measure we are going one step further
and specifying the limited reasons for
closing a committee meeting from the
public. I think this is a step in the right
direction. -

VWhile I feel 'it is essential that the
Congress set an example. for open gov-
ernment we must also pass S. 9 to insure.
that the executive branch also see the
sunshine of public exposure.

I have been a strong advocate of
regulatory reform. I believe that through
more public exposure of the regulatory
agencies there will be more account-
ability added to these bodies.

Passage of Senate Resolution 9 is a step
we must take to restore public confidence
In Government.

GOVERNMENT IN T11E SUNSHINE-A STEP

FORWARD

Mr. HUMPHREY. Mr. President, today
marks a very important day in the his-
tory of the Senate. For it is today that
this distinguished body will begin con-
sidering legislation which will help bring
Government closer to the people.

Secrecy in Government has become
synonymous in the public mind with de-
ception. The public is entitled to the full-
est practicable information regarding the
decisionmaking process of the Congress
and the Federal Government. For this
reason, I am one of the cosponsors of the
original versions of Senate Resolution 5,
Senate Resolution 9, and Senate Resolu-
tion 12, calling for open committee meet-
ings and open meetings of specified Fed-
eral agencies.

There are tremendous gains to be made
through this action-gains for the Amer-
ican citizen, for the Congress, and for the
Federal Government in general.,

First, increased public interest, knowl-
edge, and discussion of issues and prob-
lems facing the Nation cannot help but
contribute favorably to the decisionmak-
ing process.

Second, it will greatly enhance the
public's understanding of decisions
reached by the Government and make
the Government and the Congress more
accountable for those decisions.

Third, increased cooperation between
the public and Government agencies can-
not help but follow. Often agencies face
difficult choices, and must weigh many
facts and policies while considering vari-
ous alternatives. Opening this process to
public scrutiny should increase the pub-
lic's confidence in Government by per-
mitting the public to observe firsthand
the responsible way agency heads and
their elected representatives carry_ out
their duties. Public exposure should help
insure that the quality of work remains
at the highest possible level.

On the other hand, where Government
is not functioning as well as it could, it
is far less damaging if the facts, regard-
less of their nature, are disclosed openly
to the public and The press, rather than
emerging only indirectly or inaccurate-
ly through speculation, scandal, and par-
tisan or self-serving statements.

And, finally, greater understanding
promotes greater compliance, whether
one is talking about Government or any
other-personal or business relationship.

The success already experienced by the
Congress confirms the effectiveness and
practicality of the "Sunshine" legislation.
In the last 2 years, various House and
Senate committees have dealt effectively
in open sessions with such important and
often controversial legislation as the
Congressional Budget and Impoundment
Control Act of 1974: the Housing and
Community Development Act of 1974;
the Export-Import Bank; and legislation

concerning energy allocation, land use
policy, consumer protection, and surface
mining and mineral leasing.

The general consensus by those partic-
ipating in this process has been that the
open meeting rule has neither interfered
with their work nor inhibited free and
open discussions. Openness, in fact, has
enhanced the process rather than re-
tarded it.

Open meeting laws are also a widely
accepted and .successful part of State
laws. Forty-nine States now have open
meeting laws and 35 States have consti-
tutional provisions relating to open
government.

The passage of this important.legisla-
tion is just one step toward increasing
the public's access to their Government.
As the elected representatives of the pub-
lic, we must open the processes by which
we make our decisions. Only when we
have removed, to the greatest extent pos-
sible, the veil of secrecy which shrouds
committee actions, will the public know
the full extent, quality, and integrity of
their representatives.

Mr. TUNNEY. Mr. President, I would
like to take this opportunity to indicate
my firm support for the course on which -
the Senate has embarked today, the
opening up of congressional and execu-
tive branch deliberations to the scru-
tiny of the public. If we are ever to re-
verse the erosion of confidence in Gov-
ernment which is presently going on
throughout the country, we must start

·by opening the processes of the Federal
Government to the participation of our
citizens.

We have three propositions before us.
The first is the question of opening up
Senate committee meetings. I favor that
proposition, and I support the provisions
of the original proposal, 'Senate Resolu-
tion 9. made by the distinguished Senator
from Florida (Mr. CHILES), and the dis-
tinguished Senator from Delaware (Mr.
RoTH). Indeed, I have supported that
resolution since its original introduction
in the last Congress, and I have joined
in sponsoring it during both the 93d and
94th Congress.
- The amended version of Senate Reso-
lution 9 brought before us today from
the Rules Committee would cut -back
substantially on, the provisions of the
original resolution. It would leave the
closing of committee meetings as a far
more discretionary matter than I be-
lieve is necessary. 'Accordingly, I shall
vote to defeat the substitute proposal
voted by the Rules Committee, and to
accept the language originally contained
in the resolution, and I urge my col-
leagues to do the same.

The second proposal before us would
open House-Senate conference commit-
tees for the first time. Again, the original
language of Senate Resolution 9 would
have accomplished this goal; but the
legislation before us now vill not. I in-
tend to support proposed changes in the
final version of the legislation before us
which would open conference committee
meetings except under carefully delim-
ited circumstances. Every Member of the
Congress knows how important the work
of House-Senate conferences can be in
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determining the final shape of legisla-
tion. I believe it is high time that the
public saw that process as well.

Finally, of course, we have S. 5 in
front of us which would do for the execu-
tive agencies what the other two meas-
ures would do. for the Congress. The
executive is no less responsible to the
people of this country than the Con-
gress, and for that reason executive deci-
sions should be as open to the public as
those made in the halls of Congress, ex-
cept under certain narrow circumstances.
Consequently, I strongly 'favor the pro-
visions of S. 5, and I will vote in favor
of that legislation.

In sum, the legislation before us today
would establish as an undeniable fact
the people's right to know what they are
entitled to know about their government.
All three of these proposals will accom-
plish this goal, and all three are urgently
needed if we are to rip the last remain-
ing veils of unneeded secrecy from the
Federal governing process. I support all
three proposals and I hope we will act
to ratify these creative and worthwhile
initiatives.

Mr. WEICKER. Mr. President, as we
proceed with consideration and debate
on Senate Resolution 9, I suggest that
.we should keep in mind the business of
the Senate which will follow-namely,
S. 5, The Government in the -Sunshine
Act.

When we turn to S. 5, the Senate will
consider whether or not to require that
multiheaded Federal agencies open their
proceedings to the public. S. 5 would
mandate openness on the part of these
Federal agencies. It would require that
the agencies open meetings and discus-
sions regarding the conduct of agency
business, deliberations on pending busi-
ness, and the disposition of business to
the purview of the public. Most impor-
tantly, S. 5 would establish a standard
whereby open government would become
the rule and closed government the ex-
ception;

The passage of this important legisla-
tive initiative is just one step toward in-
creasing the public's access to their Gov-
ernment. However, .it is an important
step toward bringing the Government
closer to the people and, thereby, achiev-
ing a more responsive and more account-
able Government.

Before we turn to the business of es-
tablishing a new standard of conduct on
the part of Federal agencies, it is only
fitting that we first consider our own
rules of Senate procedure and thereby
put our own house in order.

Presently, Senate rules require that
all markups and other voting sessions of
committees will be closed unless the com-
mittee votes to open or unless the com-
mittee adopts its own general "open"
meeting rule. The current standard,
therefore, presumes closed meetings and
places the burden upon committees to
open-thus, fostering the suspicion that
all committee decisions are the result of
back room deals.

As originally introduced, Senate
Resolution 9 would have established a
standard which presumes "open" meet-
ings for all Senate committees, except in

circumstances where a committee con-
siders a particularly, sensitive subject
matter. The original version of Senate
Resolution 9 would have changed our
current standard from "closed" to "open"
and would have gone further to enumer-
ate the specific instances in which a
meeting could be closed.

We now have before us a Rules Com-
mittee substitute to Senate Resolution 9
which would negate any uniform stand-
ard of conduct for Senate committees.

This substitute provides that a'stand-
ing committee of the Senate must hold
open meetings. However, the loophole
establishes that a committee may vote
to close a meeting "because of the nature
of the matter to be considered" or, that
any committee may adopt rules specifi-
cally prescribing a different procedure,
"to protect its own needs." The sub-
stitute further proposes to repeal the
"Sunshine Amendment" to the Congres-
sional Budget and Impoundment Act
which required that our own Senate
Budget .Committee hold open meetings.

This substitute does not at all conform
to the intent of sunshine in government
The adoption of the Rules Committee
proposal would conceivably eliminate
what little sunshine we have today in
the conduct of Senate committee busi-
ness and would institute a dual standard
of accountability on the part 6f this
body.

Nothing illustrates this more than the
unfortunate choice of language by the
Rules Committee in writing the "escape
clause" from open government which
would allow an individual committee to
adopt rules of procedure "to protect its
own needs." There is a vague reference
to the public interest; but, nowhere is
there a reference to the needs of the pub-
lic. At best, this language represents an
unfortunate mistake. At worst, it places
the needs and convenience of commit-
tbes above the needs of the public by
whom we are elected and to whom we re-
main accountable.

The very essence of our form of gov-
ernment is accountability. Secrecy is fa-
tal to accountability. Secrecy is a .main
contributor. to rumors, leaks, miscon-
strued facts; and distrusts of Govern-
ment officials.

We are all keenly aware of the na-
tional trauma from which we are at-
tempting to recover. We know all too
well that the public has not forgotten
the breach of faith and the half-truths
generated about the operations of their
government and the conduct of Federal
officials.

The fallout from Watergate remains
with us today. The net result has been a
pervasive lack of faith in the integrity
of our governmental processes. In the
collective mind of the public, the Con-
gress fares no better than the executive
branch in this regard.

In fact, in a survey taken in mid-Sum-
mer, pollster. Louis Harris reported that
only 18.percent of the public gives the
Congress a positive rating for inspiring
confidence in government-only 18 per-
cent.

One of the key criticisms of the Con-
gress is that it is cumbersome and unre-
sponsive. The low ratings have been at-

tributed to a lack of public knowledge
about the workings of the Congress.

If there is a lack of public knowledge
about the way we conduct the public's
business, we are the guilty parties.
Through Senate rules and procedures
which maintain that committees may
operate behind closed doors to protect
their own Interests, we have fostered the
criticism that the Congress is unrespon-
sive.

As the elected representatives of the
public, we bear every responsibility to
open the processes by which we make
our decisions-whether these processes
be committee markups or joint House-
Senate conference committees, Only
then can we be held fully- accountable
for our actions. Only when we have re-
moved, to the greatest extent possible,
the veil of secrecy which shrouds com-
mittee actions will the public know the
extent, quality, and integrity of their
representation.

We now have an opportunity to per-
form an important service for our con-
stituents. Before we go forward and de-
cide whether we will require a high
standard of visibility and accountability
on the part of Federal agencies-we must
decide whether the Senate will abide as
high a standard-or whether we will
adopt a lesser standard and, thus, place
the 'interests of the public subservient
to our own.

As for myself, I urge that the Senate
approve a standard of open government
and apply it to committee meetings and
conference committees alike. To do so,
we must first reject the Rules Committee
substitute amendment.

Mr. DURKIN. Mr. President, in Novem-
ber 1973, many communities throughout
New England observed the establishment
two centuries ago of the first revolution-
ary Committees of Correspondence. Many
couriers, Including Paul Revere, braved
foul weather, long distances, and arrest
by the Redcoat army to carry news of the
independence movement to the anxious
citizenry of the colonial States. These re-
ports were a significant factor in build-
ing and maintaining the drive toward
democratic government during America's
7 year struggle for self-determination.

When it convened in 1775, the Conti-
nental Congress recognized this critical
need for the regular flow of information
by appointing Benjamin Franklin as the
first Postmaster General of the United
States. It was one of the first acts of
that body, the revolutionary predecessor
of this Congress.

Mr. President, we, today, are the cus-
todians of the traditions established 200
years ago-traditions of public aware-
ness and public involvement. in the daily
running of Government.

But, sadly, we of the 20th century have
not played our custodial role well. We
have failed to maintain the traditions of
openness for which men and women of
the 18th century risked their lives. Where
once a legislature convened in public
defiance of military occupation to give
birth to a nation, its successor now con-
ducts its affairs behind closed doors.

Mr. President, how can a representa-
tive democracy exclude from the crucial
processes of governmnent the very people
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it supposedly represents? What happens
to accountability when Federal officials
cloak their decisions-or lack of de-
cisions-with a veil of secrecy? What has
become of the crackerbarrel candor and
the courage of conviction that has always
been embedded in the Yankee traditions
of this Nation?

I fear that the answers to these ques-
tions can be found in the cavalier atti-
tude of the Government toward those it
serves. And for that attitude, all Ameri-
cans have paid a price-the price of pub-
lic disenchantment with government.

Mr. President, two centuries ago, in de-
fending the concept of a new Federal
Government, James Madison wrote:

The truth is that all Men having Power
should be distrusted.-

, How much less trustworthy, then, are
we to consider the faceless public officials
handing down anonymous decisions from
behind their masks of secrecy.

Unfortunately, hereIt must include the
Congress. As loig as this institution per-
sists in functioning in closed sessions, we
will continue to lose public support.

The opinion polls reflect it; voter turn-
out reflects it; and certain what our con-
stituents tell us by mail and in person
leaves no doubt.

Let us face up to it: we will never
escape the simplistic slogans of "do-
nothing Congresses" and "mindless bu-
reaucracies" until the public is permitted
to examine, however closely it wishes, the
inner workings of these institutions.

Mr. President, 48 States including New
Hampshire have enacted sunshine laws
to reopen the operation of government
to the light of day. The experience has
been a tremendous success in two funda-
mental ways. First, the quality of gov-
ernment at the local level has improved
significantly: legislators and administra-
tors show up better prepared-and in
greater numbers-when the public and
press are in attendance. Second, the pub-
lic comes away from most proceedings
with a heightened awareness of the com-
plexity of those issues with which we
wrestle.

Mr. President, I am proud to be a co-
sponsor of S. 5. It is one of the first
pieces of legislation to which I asked
to have my name added when I came
to the Senate. I could hardly do other-
wise than support this bill. The citizens
of my State sent me to Washington, after
a long period of testing, because they
came to believe that I would fight to
let them freely participate in their own
national government.

A Congress proud of its accomplish-
ments and proud of its continuing efforts
Is a Congress that has no need for se-
crecy. Mr. President, I hope that today,
November 5, will be the day that the
Senate votes to let the sunshine in.

Mr. JACKSON. Mr. President, today
the Senate is considering S: 5, a bill to
mandate open meetings for Federal reg-
ulatory agencies. Under this legislation
the decisionmaking processes of approxi-
mately 50 agencies will be opened to
public scrutiny. I am proud to be a co-
sponsor of this legislation and I am
proud to be associated with the efforts
of the distinguished Senator from Flor-
ida (Mr. CHILES) who authored this bill

and who has brought it to the verge of
Senate passage.

As a cosponsor of S. 5 and as chair-
man of the Senate Interior Committee
I would like to say a few words in sup-
-port of the original title I of the bill
.which would apply the same principles
of openness to the Congress that the bill
would apply to the covered executive
branch agencies. The provisions of title
I are contained in the amendment which
the Senator from Florida (Mr. CHILES)
has proposed to Senate Resolution 9.
The Senator's amendment would make
openness the rule and secrecy the excep-
tion in the Senate just as S. 5 would
make openness the rule in the executive
branch agencies.

I believe that the Congress should set
its own house in order before it under-
takes to reform the procedures of the
regulatory agencies. We would be apply-
ing a double standard if the Congress
chooses to tell the executive branch that
it must reform its operating procedures
in ways that the Congress is not itself
willing to abide by.

.As one who has had some experience
with open meetings I want to assure the
Senate that we have nothing to fear by
opening up .our committee meetings to
the public. The Interior.Committee dur-
ing the 93d Congress was the first Senate
committee to open up virtually all
markup sesisons to the public. The
Interior Committee is now the first Sen-
ate Committee to hold a public confer-
ence committee meeting with the House
by opening up the conference on the
Energy Standby Authorities Act. In light
of my experiences with open meetings I
strongly believe that opening up the
committee processes to the public has
had a salutory effect on the legislative
process.

Opening committee markups to the
public has-not impaired or impeded the
committee's ability to perform its legis-
lative functions. To the contrary, as a
result of open meetings the legislative
product of the committee has been im-
proved. Individuals and groups who are-
interested and concerned about specific
legislation are able to be present and to
make a contribution to the development
of legislation. Knowledgeable individ-
uals, representatives of private organ-
izations, and representatives of the
executive branch can participate in the
legislative process and more importantly
can be better informed about important
decisions of the Congress which affect
them.

At the same time I want to make It
very clear that the amendment proposed'
by Senator CnmEs does take into account
those circumstances in which there is a
legitimate reason for a committee meet-
ing to remain closed. His amendment
contains five exceptions to the open
meetings rule which may be invoked by
a majority vote of a committee to close
any meeting. These carefully drawn ex-
ceptions include meetings in which the
following matters are discussed: First,
matters relating to the national security
or defense of the United States; second,
matters relating to personnel or internal
committee staff management; third,
matters which tend to charge an indi-

vidual with crime or misconduct; fourth,
matters which would disclose the iden-
tity of an informer or law enforcement
agent, and fifth, matters disclosing trade
secrets, or financial and commercial in-
formation which should not be disclosed.

I believe that the amendment pro-
posed by Senator CmrLES is sensible and
responsible. It establishes the important
principle that openness rather- than se-
crecy should be the rule and at the same
time it protects from disclosure informa-
tion which for some legitimate reason
should not be released.

Mr. President, at the beginning of the
93d Congress I was active in support of
a change in the Senate rules which
would permif Senate committees to hold
open hearings. At the time we had no

'experience with open hearings, nor had
the House of Representatives had any
experience with open meetings. At -that
time legitimate concerns were expressed
that an open meetings policy might dis-
rupt the legislative process. I did not
share those concerns, however, I rec-
ognized that in the absence of any
experience with such a policy' such con-
cerns were understandable. I now believe
that the favorable experience which
many Senate and House committees
have had with open meeting in .the 93d
Congress and so far in the 94th Congress
should allay the fears and concerns of
individual Senators. I am- speaking not
just of the Interior Committee but, for
example, of other Senate committees
including the Government Operations
Committee and the Budget Committee
'which- have conducted open meetings
under the leadership of Senators Ervin,
RIBICOFF, and MUSKIE, respectively.

The Senate can today make a signifi-
cant contribution to restoring public
confidence in government in general and
certainly in the Congress 'by letting the
public in to observe the decisionmaking
process. I want to be on record as strong-
ly supporting the. amendment proposed
by Senator CHILES and I encourage my
colleagues in the Senate to give this
measure your support. -

The PRESIDING OFFICER. The ques-
tion is on agreeing to the resolution, as
amended. On this question the yeas and
nays have been ordered, and the clerk
will call the roll.

The legislative clerk called the roll.
Mr. ROBERT C. BYRD. I announce

that the Senator from Indiana (Mr;
BAYH), the Senator from Mississippi (Mr.
EASTLAND), the Senator from Ohio (Mr.
GLENN), the Senator from Arkansas
(Mr. MCCLELLAN), the .Senator from

Missouri (Mr. SYMINGTON), and the
Senator from California (Mr. TUNNEY)
are necessarily absent.

I further announce that the Senator
from Indiana (Mr. HARTRE) is absent on'
official business.

I also announce that the Senator from
North Carolina (Mr. MORGAN), the Sena-
tor from Michigan (Mr. PHILIP A. HART),
and the Senator from Mississippi (Mr.
STENNIS) are absent because of illness.

I 'further announce that, if present
and voting, the Senator from North
Carolina (Mr. MORGAN) and the Senator
from California (Mr. TUNNEY) would
each vote "yea."
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Mr. GRIFFIN. I announce that the
Senator from Tennessee (Mr. BAnEU),
the Senator from Nebraska (Mr. CUa-
TIS), the Senator from Oregon (Mr.
HATFIELD), and the Senator from Penn-
sylvania (Mr. HUGH SCOTT) are neces-
sarily absent.

I further announce that, If present
and voting, the Senator from Tennessee
(Mr. BAKER), the Senator from Oregon
(Mr. HATFIELD), and the Senator from
Pennsylvania (Mr. HUGH SCOTT) would
each vote "yea."

The result was announced-yeas 86,
nays 0, as follows:

IRollcall Vote No. 470 Leg.]
YEAS-86

Abourezk Goldwater Moss-
Allen Gravel Muskie
Bartlett Griffin Nelson
Beall - -Hansen Nmnn
Bellmon Hart, Gary Packwood
Bentsen Haskell Pastore
Biden Hathaway Pearson
Brock Helms Pell
Brooke Holllngs Percy
Buckley 'Hruska Proxmire
Bumpers Huddleston Randolph
Burdick Humphrey Riblcoff
Byrd, Inouye Roth

Harry F, Jr. Jackson Schweiker
Byrd, Robert C. Jarits Scott,
Cannon - Johnston William L.
Case Kennedy Sparkman
Chiles Laxalt Stafford
Church Leahy Stevens
Clark Long Stevenson
Cranston Magnuson Stone
Culver Mansfield Taft
Dole Mathias Talmadge
Domenlci McClure Thurmond
Durkin McGee Tower
Eagleton McGovern Weicker
Fannin McIntyre Williams
Fong Metcalf Young
Ford Mondale
Garn Montoya

NAYS--
NOT VOTING-14

Baker Hart, Philip A. Scott, Hugh
Bayh Hmrtke Stennis
Curtis - Hatfield Symington
Eastland - McClellan Tunney
Glenn Morgan

The resolution, (S. Res. 9), as amended,
was agreed to as follows:

S.' REs. 9
Resolved, That paragraph 7(b) of rule

XXV. of the Standing Rules of the Senate
Is amended to read as follows:

'(b) Each meeting of a standing, select,
or special committee of' the Senate, or any-
subcommittee thereof, including meetings
to conduct hearings, shall be open to the
public, except that a meeting or series of
meetings by a subcommittee thereof on the
same subject for a period of no more than
fourteen calendar days may be closed to the
public on a motion made and seconded to
go Into closed session to discuss only whether
the matters enumerated in paragraphs-(1)
through (5) would require the meeting to
be closed followed immediately by a record
vote in open session by a majority of the
members of the committee or subcommittee
when It is determined that the matters to
be discussed or the testimony to be taken
at such meeting or meetings-

"(1) will disclose matters necessary to be
kept secret in the interests of national de-
fense or the confidential conduct of the
foreign relations of the United States;

"(2) will relate solely to matters of com-
mittee staff personnel or internal staff man-
agement or procedure;

"(3) will tend to charge an individual with
crime or misconduct, to disgrace or injure
the professional standing of an individual,
or otherwise to expose an individual to pub-
lic contempt or obloquy, or will represent a

clearly unwarranted Invasion of the privacy
of an Individual;

"(4) will disclose the Identity of any in-
former or law enforcement agent or will dis-
close any Information relating to the investi-
gation or prosecution of a criminal offense
that is required to be kept secret in the in-
terests of effective law enforcement;

"(5) will disclose information relating to
the trade secrets or financial or commercial
information pertaining specifically to a given
person if-

"(A) an Act of Congress requires the in-
formation to be kept confidential by Govern-
ment officers and employees; or

(B) the information has been obtained by
the Government on a confidential basis,
other than through an application by such
person for a specific Government financial
or other benefit, and is required to be kept
secret in order to prevent undue injury to
the competitive position of such person; or
_ "(6) or may divulge matters required to be

kept confidential under other provisions of
law or Government regulations.
Whenever any- hearing conducted by any
such committee or subcommittee is open to
the publlc,-that hearing may be broadcast
by radio or television, or both, under such
rules as the committee or subcommittee may.
adopt.

"(c) Whenever disorder arises during a
committee meeting that is open to the pub-
lic, or any demonstration of approval or dis-
approval is indulged in by any person in at-
tendance at any such meeting, it shall be the
duty of the Chair to enforce order on his own
initiative and without any point of order be-
ing made by a Senator. When the Chair finds
it necessary to maintain order, he shall have
the power to clear the room, and the com-
mittee may act in closed session for so long
as there is doubt of the assurance of order.

"(d) Each committee shall prepare and
keep a complete transcript or electronic re-
cording adequate to fully record the proceed-
ings of each meeting or-conference whether
or not such meeting or any part thereof is
closed under this paragraph, unless a major-
ity of said members vote to forego such a
record."

SEC. 2. The first sentence of section 133(b)
of the Legislative Reorganization Act of 1946,
section 133A(b) of the Legislative Reorga-
nization Act of 1946, section 242(a) of the
Legislative Reorganization Act of 1970, and
sections 102 (d) and (e) of the Congression-
al Budget Act of 1974 are repealed.

SEC. S. (a) Rule XXVI, of the Standing
Rules of the Senate is amended by adding at
the end thereof. the following new para-
graph:

"3. Each conference committee between the '
Senate and the House of Representatives
shall be open to the public except when the
managers of either the Senate or the House
of Representatives in open session determine
by a rollcall vote of a majority of those man-
agers present, that all or part of the re-
mainder of the meeting on the day of the
vote shall be closed to the public.".

(b) The amendment made by subsection
(a) shall not become effective until a similar
rule Is adopted by the House of Representa-
tives.

(c) The caption of such rule XXVII is
amended to read as follows:
· °CONIjEENCE COMMrrTEES; REPORTS; OPEN

MUE=GS-.

Mr. ROTH. Mr. President, I move to
reconsider the vote by which the reso-
lution was agreed to.

-Mr. GRIFFIN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

Mr. ROBERT C. BYRD. Mr. President,
I congratulate the Senator from Florida

(Mr. CHILES) and the Senator from
Delaware (Mr. ROTH) and other Sena-
tors who cosponsored the resolution,
Senate Resolution 9. I think they worked
hard, they certainly lined up their votes
well, and educated Senators to their per-
suasion, and they are entitled to a great
deal of credit for the work that they did.

I sought to buttonhole not a single
Senator. I felt this was a matter on
which the Senate ought to work its will,
and while I respected the viewpoint of
Senators whom I have named, I felt the
committee substitute was the better ap-
proach. It was an improvement over the
present rule, notwithstanding some of
the propaganda that has floated around
on'the Hill to the contrary.

But with the amendment which I of-
fered and was adopted making it possible
for one Member, with a second, to move
a committee into closed session so as to
debate the necessity for remaining in
closed session; my amendment allowing
a committee with one decision to go into
closed session for a period of 14 calendar
days while on the same sensitive mat-
ter; and my amendment which broad-
ened-the number of conditions on which
closed sessions could be based and justi-
fied, I think these amendments helped
considerably to make the resolution a
better one, and the enacted change in
the Senate rule a more defensible one-
even though I would have preferred the
committee substitute.

Certain areas of the committee lan-
guage were incorporated by these
amendments into the resolution that
passed, and I, therefore, voted for the
resolution on final passage.

I thank all Senators, whether or not
they stood with those who supported
the resolution or whether they stood by
the committee amendment. It was cer-
tainly not an easy thing to defend a
committee substitute dealing with a
measure that has to do with open meet-
ings. I congratulate the Chairman of the
Rules Committee, Mr. Cannon, for a-job
well done. I think the record will show
that those of us who-supported the com-
mittee's substitute did so because we
thought it was the best for the country
in the long run. And the future may sus-
tain our position. The committee sub-
stitute was, indeed, an "open committee"
amendment, and was a step forward
rather than backward as some-have sug-
gested, and it was an improvement over
the present committee rule.

Mr. CHILES. Will the Senator yield?
_Mr. ROBERT C. BYRD. Yes.
Mr. CHILES. I want to thank the dis-

tinguished Senator from West Virginia,
the distinguished majority whip, for his
kind words.

I also want to add that the Senator
from Florida is grateful for the courtesies
and also for the fact that the Senator
from West Virginia at all times, while
he had some differences from the ulti-
mate view of the Senator from Florida,
was very cooperative and told me exactly
how long a time the Rules Committee
would take from the time S. 5 came out
of the Committee on Government Opera-
tions. That was a short and reasonable
time and I appreciate that, and that the
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Rules Committee did work on it and that
they did report it back.

I concur with the action of the Rules
Committee in taking out the Senate por-
tion of S. 5 and then coming out with
the resolution, Senate Resolution 9, at
the same time, which gave the -Senator
from Florida and the Senator from Dela-
ware an opportunity to seek to work their
amendments which had gone in on
Senator Resolution 9.

-I just wanted to add my thanks to the
Senator. I think his debate was certainly
on the merits and I think he did adq
some amendments to the bill which could
be helpful to the resolution and I am
delighted with it.

Mr. ROBERT C.. BYRD. I thank the-
able Senator. It is always a pleasure to
work with him, and as he has pointed
out, he agreed to the suggestion that S. 5
be stripped of the language dealing with
,the Senate rules.

I think there was some misunder-
standing around as to why the commit-
tee stripped that section from S. 5. The
reason was that, under the Constitution,
each House shall be the judge of Its own
rules, and those of us on the committee
did not feel that the other body ought
to have any input into the Senate rules
or that the President of the United
States ought to have any jurisdiction
over the Senate rules.

To have included a Senate rules
change in S. 5, would have required ac-
tion by the other body and eventually
the approval by the President of the
United States, unless he were to veto
the measure.

So by stripping this area from S. 5, It
left the Senate solely the judge of its
own rules and procedures.

I thank the Senator for his courtesy'
and for his good work in this body.

Mr. FROTH. Will the Senator yield?
Mr. ROBERT C. BYRD. Yes.
Mr. ROTH. Mr. President, I, too,

would like to join the Senator from Flor-
ida in thanking the majority whip for
the role he played, cooperating with us.

I think that the debate today has been
meaningful and we have ended up with
legislation that is a change in the rules
that is a major step forward.

I also wish to express my appreciation
to the minority whip. I think he raised
some valid points and we have ended
with better legislation than we started
with.

Mr. President, I would like to thank
the following staff members of the Gov-
ernment Operations Committee who
worked on Senate Resolution' 9: Gary
Klein, John Pearson, John Childers,
Claudia Ingram, Lyle Rytter, and Charles
Garrison.

Mr. ROBERT C. BYRD. Mr. President,
I am glad that the able Senator from
Delaware made reference to the distin-
guished Republican whip. The point
that was raised by Mr. GRIFFIN was an
important one and the Senate deemed it
thusly.

Mr. CHILES. It did, and I certainly
add myself to that.

Mr. ROBERT C. BYRD. So did the au-
thors of the resolution.

Mr. President, I ask for the regular
order now.

GOVERNMENT IN THE SUNSHINE
ACT

-The PRESIDING OF'FICER (Mr. FAN-
NIN). Under the previous order, the Sen-
ate will now proceed to the considera-
tion of S. 5, which the clerk will state.

The assistant legislative clerk read as
follows:

A bill (S. 5) to provide that meetings of
Government agencies and of congressional
committees shall be open to the public, and
for other purposes.

The Senate proceeded to consider the
bill, 'which had been reported from the
Committee on Government Operations
and the Committee on Rules and Admin-
istration, each with an amendment.

The amendment of the Committee on
Government Operations is to strike all
after the enacting clause and insert the
following:

SscrxoN 1. SOBRT TrrLE.-This Act may be
cited as the "Government in the Sunshine
Act".

SEC. 2. DECLARATION OF POLICY.-It is here-
by declared to be the policy of the United
States that the public is entitled to the full-
est practicable Information regarding the
declslonmaking processes of the Federal Gov-
ernment. It Is the purpose of this Act to
provide the public with such Informatlon,
while protecting the rights of individuals
and the ability of the Government to carry
out its responsibilitles.

Szc. 3. DER'nXrNONS.-For purposes of this
Act the term, 'person' includes an Individ-
ui1, partnership, corporation, association or
public or private organization other than
an agency.
TTLE I-CONGRESSIONAL PROCEDURES

SEC. 101. SN&Te COMMo TErz DMOrNGS.-
(a) The Legislative Reorgantzation Act of
1946 is amended-

(1) by strikingout the first seatence of
section 133(b);

(2) by adding after section 133B the fol-
lowing:

"OPEN SENATZ COMMIrTEE MEETINGS

"SEC. 133C. Each meeting of a standing,
select, or special committee of the Senate, or
any subcommittee thereof, shall be open to
the public, except that a portion or portions
of any such meeting may be closed to the
public If the committee or subcommittee,

-as the case may be; determines by record
vote of a majority of the members of the
committee or subcommittee present that the
matters to be discussed at such portion or
portions- I

"(1) will disclose matters necessary to be
kept secret in the interests of national de-
fense or the foreign policy of the United
States;

"(2) will relate solely to matters of com-
mittee staff personnel or internal staff man-
agement or procedure:

"(3) will tend to charge an individual with
crime or misconduct, to disgrace or injure the
professional standing of an Individual, or
otherwise to expose an individual to public
contempt or obloquy, or will represent a
clearly unwarranted invasion of the privacy
of an individual;

"(4) will disclose the identity of any in-
former or law enforcement agent or will dis-
close any information relating to the in-
vestigation or prosecution of any violation
of law that Is required to be kept secret in

the interests of effective law enforcement;
or

"(5) will disclose information relating to
the trade secrets or financial or commercial
informatlon pertaining specifically to a given
person if-

"(A) an Act of Congress requires the in-
formation to be kept confidential by Govern-
ment officers and employees; or

"(B) the information has been obtained by
the Government on a confidential basis, and;
is required to be kept secret in order to pre-
vent undue injury to the competitive position
of such person.
This section shall not apply to meetings to
conduct hearings."

(b) Paragraph 7(b) of Rule XXV of the
Standing Rules of the Senate Is repealed.

(c) Title I of the table of contents of the
Legislative Reorganization Act of 1946 is
amended by inserting immediately below
item 133B the following:
'133C. Open Senate committee meetings".

SEC. 102. HoUSE OF REPRESENTATrVES COM-
mIr~ EE MEETNGrs.--Clause 2(g) (1) of Rule XI
of the Rules of the House of Representatives
is amended to read as follows:

"(g) (1) Each meeting of a standing, se-
lect. or special committee or subcommittee,
shall be open to the public, except that a por-
tion or portions of any such meeting may be
closed to the public If the committee or sub-
committee, as the case may be, determines by
record vote of a majority of, the members of
the committee or subcommittee present that
the matters to be discussed at such portion
or portions--

"(A) will disclose matters necessary to be
kept secret in the interests of national de-
fense or the foreign policy of the United
States;

"(B) will relate solely to matters of com-
mittee staff personnel or internal staff man-
agement or procedure:

"(C) will tend to charge an individual with
crime or misconduct, to disgrace or injure the
professional standing of an individual, or
otherwise to expose an Individual to public
contempt or obloquy. or will represent a
clearly unwarranted invasion of the privacy
of an individual:

"(D) will disclose the identity of any
informer or law enforcement agent or will
disclose any Information relating to the in-
vestigation or prosecution of any violation
of law that is required to be kept secret
in the interests of effective law enforcement;

*or

"(E) will disclose information relating to
the trade secrets or financial or comrmercal
Information pertaining specifically to a given
person if-

"(I) an Act of Congress requires the in-
formation to be kept confidential by Gov-
ernment officers and employees: or

"(ui) the information has been obtained
by the Government on a confidential basis,
and is required to be kept secret in order
to prevent undue injury to the competitive
position of such person.

This clause shall not apply to meetings to
conduct hearings.".

SEC. 103. (a) CONFERENCE COMMPEerrS.--
The Legislative Reorganization Act of 1946
is amended by inserting after section 133C,
as added by section 101 (a) of this Act, the
following new section:

"OPEN CONTERENCE COMrITrr-E MaErINqGS
"Src. 133D. Each conference committee be-

tween the Senate and the House of Rep-
resentatives shall be open to the public ex-
cept when the managers of either the Senate
or the House of Representatives in open
session determine, by a rollcal vote of a
majority of those managers present, that all
or part of the remainder of the meeting on
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the day of the vote shall be closed to the
public.".

(b) Title I of the table of contents of the
Legislative Reorganization Act of 1946 is
amended by inserting immediately below
item 133C, as added by section 101(c) of this
Act, the following:

"133D. Open conference committee meet-
ings.".

SEC. 104. (a) JOINT COMMITTEES.--The Leg-
islative Reorganization Act of 1946 Is
amended by inserting after section 133D, as
added by section 102(a) of this Act, the
following new section:

"OPEN JOINT COMMITTEE MEETINGS
"SEC. 133E. Each meeting of a joint com-

mittee of the Senate and House of Rep-
resentatives, or any subcommittee thereof,
shall be open to the public, except that a por-
tion or portions of any such meeting may-be
closed to the public if the committee or sub-
committee, as the case may be, determines
by record vote of a majority of the members
of the committee or subcommittee present
that the matters to be discussed or the testi-
mony to be taken at such portion or
portions-
' "(1) will disclose matters necessary to be
kept secret in the interests of national de-
fense or the foreign policy of the United
States;

"(2) will relate solely to matters of com-
mittee staff personnel or Internal staff man-
agement or procedure;

"(3) will tend to charge an individual with
crime or misconduct, to disagrace or injure
the professional standing of an individual,
or otherwise to expose an Individual to pub-
lic contempt or obloquy, or will represent a
clearly unwarranted invasion of the privacy'-
of an individual;

"(4) will disclose the identity of any in-
former. or law enforcement agent or wrlll dis-
close any information .relating to the in-
vestigatlon or prosecution of any violation
of law that Is required to be kept secret in
the interests of effective law enforcement; or

"(5) will disclose Information-relating'to
the trade secrets or financial or commercial
information pertaining specifically to a given
person if-

"(A) an Act of Congress requires the in-
formation to be kept confidential by Gov-
ernment officers and employees; or
."(B) the information has been obtained

by the Government on a confidential basis,
and is required to be kept secret in order to
prevent undue injury to the competitive
position of such person.
This section shall not apply to meetings to
conduct hearings.",.

(b) Title I of the table of contents of the
Legislative Reorganization Act of 1946 is
amended by inserting immediately below
item 133D, as added by section 103(b) of this
Act, the following:
"133E. Open joint committee meetings.".

Szc. 105. EXERCISE OF RJLEMAKING
Powzas.-The provisions of this title are en-
acted by the Congress-

(1) as an exercise of the rulemaking power
of the Senate and the House of Representa-
tives, respectively, and as such they shall be
considered as part of the rules of each House,
respectively, or of that. House to which they
specifically apply, and such rules shall super-
sede other rules only to the extent that they
are inconsistent therewith; and

(2) with full recognition of the constitu-
tional right of either House to change such
rules. (so far as relating to such House) at
any time, In the same manner, and to the
same extent as in the case of any other-rule
of such House.

TITLE II-AGENCY PROCEDURES
SEC. 201. (a) This section applies, accord-

ing to the provisions thereof, to the Federal
Election Commission and to any agency, as
defned in section 551(1) of title 5, United

States Code, where the collegial body com-
prising the agency consists of two or more
individual members, at least a majority of
whom are appointed to such position by the
President with the advice and consent of the
Senate. Except as provided in subsection (b),
all meetings of such collegial body, or of a
subdivision thereof authorized to take ac-
tion on behalf of the agency, shall be open
to the public. For purposes of this section,
a meeting means the deliberations of at least
the number of individual agency members
required to take action on behalf of the
agency where such deliberations concern the
joint conduct or disposition of official agency
business.

(b) Except where the agency finds that the
public interest requires otherwise, (1) sub-
section (a) shall not apply to any agency
meeting, or any portion of an agency meet-
ing, or to any meeting, or any portion of a
meeting, of a subdivision thereof authorized
to take action on behalf of the agency, and,
(2) the requirements of subsections (c) and
(d) shall not apply to any information per-
taining to such meeting otherwise required
by this section to be disclosed to the public,
where the agency, or the subdivision'thereof
conducting the meeting, properly deterrines
that such portion or portions of its meeting,
or such information, can be reasonably ex-
pected- to-

(1) disclose matters (A) specifically au-
thorized under criteria established by an
Executive order to be kept secret in the in-
terests of national defense or foreign policy
and (B) are in fact properly classified pur-
suant to such Exeoutive order;

(2) relate solely to the agency's own in-
ternal personnel rules and practices;

(3) disclose information of a personal na-
ture where disclosure would constitute a
clearly unwarranted invasion of personal pri-
vacy;

(4) involve accusing any person of a crime,
or formally censuring any person;

(5) disclose inforsnation contained in In-
vestigatory records compiled for law enforce-
ment purposes, but only to the extent that
the disclosure would (A) interfere with en-
forcement proceedings, (B) deprive-a person
of a right to a fair trial or an impartial ad-
Judication, (C) constitute an unwarranted
invasion of personal privacy, (D) disclose the
identity of a confidential source, (E) in the
case of a record compiled by a criminal law
enforcement authority in the course of a
criminal investigation, or by an agency con-
ducting a lawful national security intelli-
gence investigation, disclose confidential in-
formation furnished only by the confiden-
tial source, (F) disclose investigative tech-
niques and procedures, or (G) endanger the
life or physical safety of law enforcement
personnel;

(6) disclose trade secrets, or financial or
commercial information obtained from any
person, where such trade secrets or other in-
formation could not be obtained by the
agency without a pledge of confidentiality,
or where such information must be withheld
from the public in order to prevent substan-
tial Injury to the competitive position. of
the person to whom such Information re-
lates;

(7) disclose information which must be
withheld from the public in order to avoid
premature disclosure of an action or a pro-
posed action by-

(A) an agency which relates currencies,
securities, commodities, or financial institu-
tions where such disclosure would 41) lead
to serious financial speculation in currencies,
securities, or commodities, or (ii) seriously
endanger the stability of any financial in-
stitution;

(B) any agency where such disolosure
would- seriously frustrate implementation of
the proposed agency action, or private action
contingent thereon; or

(C) any agency relating to the purchase
by such agency of real property.
This paragraph shall not apply In any in-
stance where the agency has already dis-
closed to the public the content or nature
of-its proposed action, or where the agency
is required by law to make such disclosure
on its own Initiative prior- to taking final
agency action on such proposal;

(8) disclose information contained in or
related to examination, operating, or condi-
tion reports prepared by, on behalf of, or
for the use of an agency responsible for the
regulation or supervision of financial institu-
tions;

(9) specifically concern the agency's par-
tlcipation In a civil action In Federal or State
court, or the initiation, conduct, or disposi-
tion by the agency of a particular case of
formal agency adjudication pursuant to the
procedures In section B54 of title 5, United
States Code, or otherwise Involving a deter-
mination on the record after opportunity
for a hearing; or

(10) disclose information required to be
withheld from the public by any other
statute establishing particular criteria or
referring to particular types of information.
(c) (1) Action under subseetion (b) shall

be taken only when a majority of the entire
membership of the agency, or of the subdivi-
sion thereof authorized to conduct the meet-
ing on ~behalf of the agency, votes to take
such action. A separate vote of the agency
members, or the members of a. subdivision
thereof, shall be taken w eth respect to each
agency meeting a portion or portions of
which are proposed to be closed to the public
pursuant to subsection (b), or with respect
to any information which is proposed to be
withheld under subsection (b). A single vote
may be taken with respect to a series of
meetings, a portion or portions of which
are proposed to be closed to the public, or
with respect to any information concerning
such series of meetings, so long as each
meeting in such series involves the same
particular matters, and is scheduled to be
held no more than thirty days after the
initial meeting in such series. The vote of
each agency member participating in such
vote shall be recorded and no proxies shall
be allowed. Whenever any person whose in-
terests may be directly affected by a meeting
requests that the agency close a portion or
portions of the meeting to the public for
any of the reasons referred to In paragraphs
(3), (4), or (5) of subsection (b), the
agency shall vote whether to close such
meeting, upon request of any one of its mem-
bers. Within one day of any vote taken pur-
suant to this paragraph, the agency shall
make publicly available a written copy of
such vote.

(2) If a meeting or portion thereof is closed
to the public, the agency shall, within one
day of the vote taken pursuant to paragraph
(1) of this subsection, make publicly avail-
able a full written explanation of its action
closing the meeting, or portion thereof, to-
gether with a list of all persons expected to
attend the meeting, and their affiliation.

(3) Any agency, a majority of whose meet-
ings win properly be closed to the public,
in whole or in part, pursuant to paragraphs
(6), (7)(A), (8), or (9) of subsection (b),
or any combinations thereof, may provide by
regulation for the closing of such meetings,
or portion of such meetings, so long as a
majority of the members of the agency, or of
the subdivision thereof conducting the meet-
Ing, votes at the beginning of such meeting.
or portion thereof, to close the meeting, and
a copy of such vote is made available to the
public. The provisions of this subsection, and
subsection (d), shall not apply to any meet-
Ing to which such regulations apply: Pro-
vided, That the agency shall, except to the
extent that the provisions of subsection (b)
may apply, provide the public with public
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announcement of the date, place, and sub-
Ject matter of the meeting at the earliest
practicable opportunity.

(d) In the case of each meeting, the
agency shall make public announcement, at
least one week before the meeting, of the
date, place, and subject matter of the meet-
ing, whether open or closed to the public,
and the name and phone number of the
official designated by the agency to respond
to requests for information about the meet-
ing. Such announcement shall be made un-
less a majority of the members of the agency,
or the members of the subdivision thereof
conducting the meeting, determines by a
vote that agency business requires that such
meetings be called at an earlier date, in
which case the agency shall make public an-
nouncement of the date, place, and subject
matter of such meeting, and whether open
or closed to the public, at the earliest prac-
ticable opportunity. The subject matter of
a meeting, or the determination of the
agency to open or close a meeting, or portion
of a meeting, to the public, may be changed
following the public announcement required
by this paragraph if, (1) a majority of the
entire membership of the agency, or of the
subdivision thereof conducting the meeting,
determines by a vote that agency business so
requires, and that no earlier announcement
of the change was possible, and, (2) the
agency publicly announces such change at
the earliest practicable opportunity. Imme-
diately following the public announcement
required by this paragraph, notice of such
announcement shall also be submitted for
publication in the Federal Register.

(e) A complete transcript or electronic re-
cording adequate to fully record the pro-
ceedings shall be made of each meeting, or
portion of a meeting, closed to the public,
except for a meeting, or portion of a meet-
ing, closed to the public pursuant to para-
graph (9) of subsection (b). The agency
shall make promptly available to the public,
in a place easily accessible to the public, the
complete transcript or electronic recording
of the discussion at such meeting of any
itemrn.on the agenda, or of'the testimony of
any witness received at such meeting, where
no significant portion of such discussion or
testimony contains any information specified
in paragraphs (1) through (10) of subsec-
tion (b). Copies of such transcript, or a
transcription of such electronic recording
discl6sing the identity of each speaker, shall
be furnished to any person at the actual cost
of duplication or transcription. The agency
shall maintain a complete verbatim copy of
the transcript, or a complete electronic re-
cording of each meeting. or portion of a
meeting, closed to the public, for a period
of at least two years after such meeting, or
until one year after the conclusion of any
agency proceeding with respect to which the
meeting, or a portion thereof, was held,
whichever occurs later.

(f) Each agency subject to the require-
ments of this section shall, within one hun-
dred and eighty days after the enactment of
this Act, following consultation with the
Office of the Chairman of the Administra-
tive Conference of the ,United States and
published notice in the-Federal Register of
at least thirty days and opportunity for
written comment by any persons, promul-
gate regulations to implement the require-
ments of subsections (a) through (e) of this
section. Any person may bring a proceeding
In the United States District Court for the
District of Columbia to require an agency
to promulgate such regulations if such
agency has not promulgated such regulations
'within the time period specified herein. Any
person may bring a proceeding in the United
States Court of Appeals for the. District of
Columbia to set aside agency regulations is-
sued pursuant to this subsection that are
not in accord with the requirements of sub-

sections (a) through (e) of this section, and
to require the promulgation of regulations
that are in accord with such subsections.

(g) The district courts of the United
States have Jurisdiction to enforce the re-
quirements of subsections (a) through (e)-
of this section by declaratory judgmnent, in-
junctive relief, or other relief as may be ap-
propriate. Such actions may be brought by
any person against an agency or its members
prior to, or within sixty days after, the
meeting out of which the violation of this
section arises, except that if public an-
nouncement of such meeting is not initially
prbvided by the agency in accordance with
the requirements of this section, such action
may be instituted pursuant to this section
at any time prior to sixty days after any
public announcement of such meeting. Be-
fore bringing such action. the plaintiff shall
first notify the agency of his intent to do so.
and allow the agency a reasonable period of
time, not to exceed ten days, to correct any
violation of this section, except that such
reasonable period of time shall not be held
to exceed two working days where notifica-
tion of such violation is made prior to a
meeting which the agency has voted to close.
Such actions may be brought in the district
wherein the plaintiff resides, or has his prin-
cipal place of business, or where the.agency
in question has its headquarters. In such
actions a defendant shall serve his answer
within twenty days after the service of the
complaint. The burden is on the defendant
to sustain his action. In deciding such cases
the court may examine in camera any por-
tion of a transcript or electronic recording
of a meeting closed to the public, and may
take such additional evidence as It deems
necessary. The court, having due regard for
orderly administration and the public inter-
est, as well as the interests of the party, may
grant such equitable relief as it deems ap-
-propriate, including granting an injunction
against future violations of this section, or
ordering the agency to make available to

-the public the transcript or electronic re-
cording of any portion of a meeting improp-
erly closed to the public. Except to the extent
provided in subsection (h) of this section,
nothing in this section confers jurisdiction
on any district court to set aside or invali-
date any agency action .taken or discussed
at an agency meeting out of which the vio-
lation of this section arose.

(h) Any Federal court otherwise author-
ized by law to review agency action may, at
the application of any person properly par-
ticipating in the proceeding pursuant to
other applicable law, inquire into violations
by the agency of the requirements of this
section, and afford any such relief as it deems
appropriate.

(i) The court may assess against any party
reasonable attorney fees and other litigation
costs reasonably incurred by any other party
who substantially prevails. in any action
brought in accordance with the provisions of
subsection (f), (g), or (h) of this section.
Costs may be assessed against an individual
member of an agency only in the case where
the court finds such agency member has in-
tentionally and repeatedly violated this sec-
tion. or against the plaintiff where the court
finds that the suit was initiated by the plain-
tiff for frivolous or dilatory purposes. In the
case of apportionment of costs against an
agency, the costs may be assessed by the
court against the United States.

(j) The agencies subject to the require-
ments of this section shall annually report to
Congress regarding their compliance with
such requirements, including a tabulation of
the total number of agency meetings open
to the public, the total number of meetings
closed to the public, the reasons for closing
such meetings, and a description of any liti-
gation brought against the agency under this
section.

Novemlber 5, 1975
SEc. 202 (a) Section 557 of title 5, United

States Code. is amended by adding at the end
thereof the following new subsection:

"(d) In any agency proceeding which is
subject to subsection (a) of this section, ex-
cept to the extent required for the disposi-
tion of ex parte matters as authorized by
law-

"(1) no interested person outside .the
agency shall make or lknowingly cause to be
made to any member of the body comprising
the agency. administrative law judge, or
other employee who is or may reasonably be
expected to be involved in the decisional
process of the proceeding. an ex parte com-
rnunication relevant to the merits of the pro-
ceeding:

"(2) no member of the body comprising
the agency, administrative law judge, or other
employee who is or may reasonably be ex-
pected to be involved in the decisional process
of the proceeding, shall make or knowingly
cause to be made to an interested person
outside the agency an ex parte communica-
tion relevant to the merits of the proceed-
ings;

"(3) a member of the body comprising the
agency, administrative law judge, or other
employee who is or may reasonably be ex-
pected to be involved in the decisional process
of such proceeding who receives, or who
makes, a communication in violation of this
subsection, shall place-on the public record
of the proceeding:

':(A) written communications transmitted
in violation of this subsection;

"(B) memorandums stating the substance
of all oral communications occurring in vio-
lation of this subsection; and

"(C) responses to the materials described
in subparagraphs (A) and (B) of this sub-
section;

"(4) upon receipt of a communication
knowingly made by a party, or which was
knowingly caused to be made by a party in
violation of this subsection; the agency, ad-
ministrative law judge, or other employee
presiding at the hearing may, to the extent
consistent with the-interests of Justice and
the policy, of the underlying statutes, require
the person or party to show cause why his
claim or interest in the proceeding should
not be dismissed, denied, disregarded, or
otherwise adversely affected by virtue of such
violation;

"(5) the prohibitions -of 'this subsection
shall apply at such time as the agency may
designate, but in no case shall they apply
later than the time at which a proceeding is
noticed for hearing unless the person re-
sponsible for the communication has knowl-
edge that it will be noticed, in which case
the prohibitions shall apply at the time of
his acquisition of such knowledge.".

(b) The second sentence of section 554(d)
of title 5, United States Code, is amended to
read as follows: "Such employee may not be
responsible to or subject to the supervision
or direction of an employee or agent engaged
in the performance of investigative or prose-
cuting functions for an agency.".

(c) Section 551 of title 5, United States
Code, is amended-

(1) by striking out "and" at the end of
paragraph (12):

(2) by striking out the "act." at the end
of paragraph (13) and inserting in lieu there-
of "act; and"

(3) by adding at the end thereof the fol-
lowing new paragraph:

"(14) 'ex parts communication' means an
oral or written communication not on the
public record with respect to which reason-
able prior notice to all parties is not given.".

(d) Section 556(d) of title 5, United States
Code, is amended by inserting between the
third and fourth sentences thereof the fol-
lowing new sentence: "The agency may, to-
the extent consistent with the interests of
justice and the policy of the underlying stat-
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,utes administered by the agency, consider a
violation of section 557(d) of this title suffi-
cient grounds for a decision adverse to a
party who has knowingly committed such
violation or knowingly caused such violation
to occur.".

SEC. 203. (a) Except as specifically pro-
vided by section 201, nothing in section 201
confers any additional rights on any person,
or limits the present rights of any such per-
son, to inspect or copy, under section 552 of
title 5, United States Code, any documents
or other written material within the posses-
sion bf any agency. In the case of any request
made pursuant to section 552 of title 5,
United States Code, to copy or inspect the
transcripts or electronic recordings described
in section 201(e), the provisions of this Act
shall govern whether such transcripts or
electronic recordings shall be made available
in accordance with such request. The re-
quirements of chapter 33, of title 44,' United
States Code, shall not apply to the trans-
scripts and electronic recordings described
in section 201({e). This title does not au-
thorize any information to be withheld from
Congress.

(b) Nothing in section 201 authorizes any
-agency to withhold from any individual any
record, including transcripts or electronic
recordings required by this Act, which is
otherwise accessible to that individual under
section 552a of title 5, United States Code.
. SEC. 204. The provisions of this title shall
become effective one hundred and eighty'days
after the date on which this Act is enacted,
except that the provisions of section 201 re-
qulring the issuance of regulations to im-
plement such section shall become effective
upon enactment.

The amendment of the Committee on
Rules and Administration is on page 37,
beginning with line 8, strike the follow-
ing:
TITLE I--CONGRESSIONAL PROCEDURES

SEC. 101. SENATS COM3'XnrE MEErINGS.-
(a) The Legislative Reorganization. Act of
1946 Is amended-

(1) by striking out the first sentence of
section 133(b);

(2) by adding after section 133B the fol-
lowing:

"OPEN SENATE COMMITTE EE TINGS

"SEC. 133C. Each meeting of a standing,
select, or special committee of the Senate, or
any subcommittee thereof, shall be open to
the public, except that a portion or portions
of any such meeting may be closed to the
public If the committee or subcommittee, as
the case may be, determines by record vote of
a majority of the members of the committee
or subcommittee present that the matters to
be discussed at such portion or portions-

"(1) will disclose matters necessary to be
kept secret in the Interests of national de-
fense or the foreign policy of the United
States;

"(2) will relate solely to matters of com-
mittee staff personnel or internal staff man-
agement or procedure; -

"(3) will tend to charge an individual with
crime or misconduct, to disgrace or injure
the professional standing of an individual,
or otherwise to expose an individual to pub-
lic contempt or obloquy, or will represent a
clearly unwarranted invasion of the privacy
of an individual;

'(4) will disclose the Identity of any in-
former or law enforcement agent or will dis-

close any information relating to the investi-
gation or prosecution of any violation of law
that is required to be kept secret in the inter-
ests of effective law enforcement; or

"(5) will disclose information relating to
the trade secrets or financial or commercial
information pertaining specifically to a given
person if-

"(A) an Act of Congress requires the in-
formation to be kept confidential by Gov-
ernment officers and employees; or

"(B) the information has been obtained
by the Government on a confidential basis,
and is required to be kept secret in order to
prevent undue injury to the competitive
position of such person.
This section shall not apply to meetings to
conduct hearings.".

(b) Paragraph 7(b) of Rule XTV of the
Standing Rules of the Senate is repealed.

(c) Title I of the table of contents of the
Legislative Reorganization Act of 1946 is
amended by inserting immediately below
Item 133B the following:
"133C. Open Senate committee meetings.".

IEC. 102. HousE OF REPRESENTAWTVES COM-
mr-TEz MEETcs.-Clause 2(g)(1) of Rule
XI of the Rules of the House of Representa-
tives is amended to read as follows:

"(g) (1) Each meeting of a standing, select,
or special committee or subcommittee, shall
be open to the public, except that a portion
or portions of any such meetings may be
closed to the public if the committee or sub-
committee, as the case may be, determines
by record vote of a majority of the members

-ifi the committee or subcommittee present
that the matters to be discussed at such por-
tion or portions--

"(A) will disclose matters necessary to be'
kept secret in the Interests of national de-
fense or the foreign policy of the United
States;

"(B) will relate solely to matters of com-
mittee staff personnel or internal staff man-
agement or procedure;

"(C) will tend to charge an individual with
crime or misconduct, to disgrace or injure
the professional standing of an individual, or
otherwise to expose an individual to public
contempt or obloquy, or will represent a
clearly unwarranted invasion of the privacy
of an Individual;

'(-D) will disclose the identity of any in-
former or law enforcement agent or will dis-
close any information relating to the inves-
tigation or prosecution' of any violation of
law that is required to be kept secret in the
interests of effective law enforcement; or

"(E) will disclose information relating to
the trade secrets or financial or commercial
information pertaining specifically to a given
person if-

(1t) an Act of Congress requires the in-
formation to be kept confidential by Gov-
ernment officers and employees; or

"(ii) the information has been obtained by
the Government on a confidential basis, and
is required to be kept secret in order to pre-
vent undue injury to the competitive posi-
tion of such person.
This cliause shall not apply to meetings to
conduct hearings.".

SEc. 103. (a) CONFERENCZ CoXuMnnrI s.-
The Legislative Reorganization Act of 1948
is amended by inserting after section 1830,
as added by section 01(a) of this Act, the
following new section:

"OPEN CONFERENCE COMMITTEE 1%EETINGS

"SEC. 133D. Each conference committee
between the Senate and the House of Repre-
sentatives shall be open to the public except
when the managers of either the Senate or
the House of Representatives In open session
determine, by a rollcall vote of a majority of
those managers present, that all or part of
the remainder of the meeting on the day of
the vote shall be closed to the public.".

(b) Title I of the table of contents of the
Legislative Reorganization Act of 1946 is
amended by inserting immediately below
item 1330, as added, by'section 101(c) of this
Act, the following:
"133D. Open conference committee meet-

ings.".
SEC. 104. (a) JonIT ConAlrrrEEs.--The Leg-

islative Reorganization Act of 1946 is amend-
·ed by inserting after section 133D, as added
by section 102(a).of this Act, the following
new section:

"OPEN JOINT COMMISrTEE MErrINGS

"SEC. 133E. Each meeting of a Joint com-
mittee of the Senate and House of Repre-
sentatives, or any subcommittee thereof, shall
be open to the public, except that a portion
or portions of any such meeting may be
closed to the public if the committee or sub-
committee, as the case may be, determines
by record vote of a majority of the members

.of the committee or-subcommittee present
that the matters to be discussed or the testi-
mony to be taken at such portion or por-
tions-

"(1) will disclose matters necessary to be
kept secret in the interests of national de-
fense or the foreign policy of the United
States,

"(2) will relate solely to matters of com-
mittee staff personnel or internal staff man-
agement or procedure; -

"(3) will tend to charge an individual with
crime or misconduct, to disgrace or injure
the professional standing of an individual,
or otherwise to expose an individual to public
contempt or obloquy, or will represent a
clearly unwarranted invasion of the privacy
of an individual;

"(4) will disclose the identity of any In-
former or law enforcement agent or will dis-
close any information relating to the investi-
gation or prosecution of any violation of law
that Is required to be kept secret in the
interests of effective law enforcement; or

"(5) will disclose information relating to
the trade secrets or financial or commercial
information pertaining specifically to a given
person If-

"(A) an Act of Congress requireb the in-
formation to be kept confidential by Gov-
ernment officers and employees; or

"(B) the information has been obtained
by the Government on a confidential basis,
and is required to be kept secret in order
to prevent undue injury to the competitive
position of such person.
This section shall not apply to meetings to
conduct hearings.".

(b) Title I of the table of contents of the
Legislative Reorganization Act of 19406 I
amended by inserting immediately below

-item 1331)D, as added by section 103(b) of
this Act, the following:
"133E. Open joint committee meetings.".

SEC. 105. MEraCIx or RuVwrnANG Pow-
xas.-The provisions of this title are enacted
by the Oongress-

(1) as an exercise of the rulemaking power
of the Senate and the House of Represente-
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tlves, respectively, and as such they shan
be considered as part of the rules of each
House, respectively, or of that House to which
they specifically apply, and such rules shall
supersede other rules only to the extent that
they are inconsistent therewith; and

(2) with full recognition of the constitu-
tional right of either House to change such
rules (so far as relating to such House) at
any time, In the same manner, and to the
same extent as in the case of any other rule
of such House.

So as to make the bill read:
SECTION 1. SHORa TrrL.--This Act may be

cited as the "Government in the Sunshine
Act".-

SEC. 2. DECLARATION OF PoLiCY.-It is hereby
declared to be the policy of the United States
that the public is entitled to the fullest prac-
ticable information regarding the decision-
making processes of the Federal Government.
It is the purpose of this Act to provide the
public with such.information, while protect-
ing the rights of individuals and the ability
of the Government to carry out its respon-
sibilities. -

SEC. 3. DFxIrrrIoNs.-For purposes of this
Act the term, "person" includes an individ-
ual, partnership, corporation, association, or
public or private. organization other than an
agency.

TITLE II-AGENCY PROCEDURES

SEC. 201. (a) This section applles, accord-
ing to the provisions thereof, to the Federal
Election Commission and to any agency, as
defined in section 551(1) of title 5, 'United
States Code, where the collegial body com-
prising the agency consists of two or more
individual members, at least a majority of-
whom are appointed to such position by the
President with the advice and conisent of the
Senate. Except as provided in subsection (b),
all meetings of such collegial body, or of a
subdivision thereof authorized to take action
on behalf of the agency, shall be open to the
public. For purposes of this section, a meeting
means the deliberations of at least the num-
ber of individual agency members required to
take action on behalf of the agency where
such deliberations concern the joint conduct
or disposition of official agency business.

(b) Except where the agency finds that the
public interest requires otherwise, (1) sub-
section (a) shall not apply to any agency
meeting, or any portion of an agency meet-
ing or to any meeting, or any portion of a
meeting, of a subdivision thereof authorized
to take action on behalf of the agency, and,
(2) the requirements of subsections (c) and
(d) shall not apply to any information per-
taining to such meeting otherwise required
by this section to be disclosed to the public,
where the agency, or the subdivision thereof
conducting'the meeting, properly determines
that such portion or portions of its meeting,
or such information, can be reasonably ex-
pected to-

(1) disclose matters (A) specifically au-
thorized under criteria established by an
Executive order to be kept secret in the in-
terests of national defense or foreign policy
and (B) are in fact properly classified pursu-
ant to such Executive order:

(2) relate solely to the agency's own inter-
nal personnel rules and practices;

(3) disclose information of a personal na-
ture where disclosure would constitute a
clearly unwarranted invasion of personal pri-
vacy;,

(4) involve accusing any person of a crime,
or formally censuring any person;

(5) disclose information contained in in-
vestigatory records compiled for law enforce-
ment purposes, but only to the extent that
the disclosure would (A) Interfere with en-
forcement proceedings, (B) deprive a person
of a right to a fair trial or an impartial ad-
judication, (C) constitute an unwarranted
invasion of personal privacy, (D) disclose the
identity of a confidential source, (E) in the
case of a record compiled by a criminal law
enforcement authority in the course of a
criminal law enforcement authority in the
course of a criminal Investigation, or by an
agency conducting a lawful national security
intelligence investigation, disclose confiden-
tial information furnished only by the con-
fidential source, (F) disclose investigative
techniques and procedures, or (G) endanger
the life or physical safety of law enforcement
personnel;

(6) disclose trade secrets, or financial or
commercial information obtained from any
person, -where such trade secrets or other in-
formation could not be obtained by the
agency without a pledge of confidentiality,
or where such information must be withheld
from the public in order to prevent substan-
tial injury to the competitive position of the
persont o whom such information relates;

(7) disclose information which must be
withheld from the public in order to avoid
premature disclosure of-an action or a pro-
posed action by-

(A) an agency which regulates currencies,
securities, commodities, or financial institu-
tions where such disclosure would (i) lead
to serious financial speculation in curren-
cies, securities, or commodities, or (ii) seri-
ously endanger the stability of any financial
institution;

(B) any agency where such disclosure
would seriously frustrate implementation of
the proposed agency 'action, or private action
contingent thereon; or

·(C) any agency relating to the purchase
by such agency of real property.
This paragraph shall not apply in any in-
stance where the agency has already disclosed
to the public the content or nature of its
proposed action, or where the agency is
required by law to make such disclosure on
its own initiative prior to taking final agency
by such agency of real property.

-(8) disclose .information 'contained in or
related to examination, operating, or con-
dition reports prepared by, on behalf of, or
for the use of an agency responsible for the
regulation or supervision of financial in-
stitutions;

(9) specifically concern the agency's par-
ticip'ation in a civil action in Federal or State
court, or the initiation, conduct, or disposi-
tion by the agency of-a particular case of
formal agency adjudication pursuant to the
procedures in section 554 of title 6, United
States Code, or otherwise involving a deter-
mination on the record after opportunity
for a hearing; or

(10) disclose information required to be
withheld from the public by any other
statute establishing particular criteria or
referring to particular types of information.

(c) (1) Action under subsection (b) shall
be taken only when a majority of the entire
membership of the agency, or of the sub-
division thereof authorized to conduct the
meeting on behalf of the agency, votes to
take such action. A separate vote of the
agency members, or the members of a sub-

division thereof, shall be taken with respect
to each agency meeting a portion or pr--
tions of which are proposed to be closeed to
the public pursuant to subsection (b), or
with respect to any information which io prc-
posed to be withheld under subsection (b,

.

A single vote may be taken with respect to a
series of meetings, a portion or portions of
v.iich are proposed to be closed to the public.
or with respect to any information concern-
ing such series of meetings, so long as each
meeting in suchi series involves the same
particular matters, and is scheduled to be
held no more than thirty days after the
initial meeting in such series. The vote of
each agency member participating in such
vote shall be recorded and no proxies shall
be allowed. Whenever any person whose in-
terests may be directly affected by a meeting
requests that the agency close a portion or
portions of the meeting to the public for
any of the reasons referred to in paragraphs
(3), (4), or (5) of subsection (b), the agen-
cy shall vote whether to close such meeting,
upon request of any one of its members.
Within one day of any vote taken pursuant
to this paragraph, the agency shall make
/publicly available a written copy of such
vote.

(2) If a meeting or portion thereof is closed
to the public, the agency shall, within one
day of the vote taken pursuant to para-
graph (1) of this subsection, make publicly

-available a full written explanation of Its
action closing the meeting, or.portion there-
of, together with a list of all persons expect-
ed to attend the meeting, and their affiliation.

(3) Any agency, a majority of whose meet-
ings will properly be closed to the public, in
whole or in part, pursuant to paragraphs
(6), (7) (A), (8), or (9) of subsection (b), or
any combination thereof, may provide by
regulation for the closing of such meetings,
or portion of such meetings, so long as a
majority of the members of the agency, or of
the subdivision thereof conducting the meet-
ing, votes at the beginning of such meeting,
or portion thereof, to close the meeting, and
a copy of such vote is made available to the
public. The provisions of this subsection,
and subsection (d), shall not apply to any
meeting to which such regulations apply:
Provided, That the agency shall, except to
the extent that the provisions of subsection
(b) may apply, provide the public with pub-
lic announcement of the date, place, and sub-
ject matter of the meeting at the earliest
practicable opportunity.

(d) In the case of each meeting, the agency
shall make public announcement, at least
one week before the meeting, of the date,
place, and subject matter of the meeting,
whether open or closed to the public, and the
name and phone number of the official des-
ignated by the agency to respond to requests
for information about the meeting. Such an-
nouncement shall be made unless a majority
of the members of the agency, or the mem-
bers of the subdivision thereof conducting
the meeting, determines by a vote that
agency business requires that such meetings
be called at an earlier date, in which case
the agency shall make public announce-
ment of the date, place, and subject matter of
such meeting, and whether open or closed to
the public, at the earliest practicable op-
portunity. The subject matter of a meeting,
or the determination of the agency to open
or close a meeting or portion of a meeting, to
the public, may be changed following'the
public announcement required by this par-
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agraph if. (1) a maJority of the entire mem-
bership of the agency, or of the subdivision
thereof conducting the meeting, determines
by a vote that agency business so requires,
and that no earlier announcement of the
change was possible, and, (2) the agency pub-
licly announces such change at the earliest
practicable opportunity. Immediately follow-
ing the public announcement required by
this paragraph, notice of such announce-
ment shall also be submitted for publication
in the Federal Register.

(e) A complete transcript or electronic re-
cording adequate to fully record the proceed-
ings shall be made of each meeting, or por-
tion of a meeting, closed to the public, -ex-
cept for a meeting, or portion of a meeting,
closed to the public pursuant to paragraph
(9) of subsection' (b). The agency shall make

'promptly available to the public, in a place
easily accessible to the public, the complete
transcript or electronic recording of the dis-
cussion at such meeting of any item on the
agenda, or of the testimony of any witness
received at such meeting, where no signif-
icant portion of such discussion or testimony
contains any Information specified in par-
agraphs (1) through (10) of subsection (b).
Copies of such transcript, or a transcription
of such electronic recording disclosing the
identity of each speaker, shall be furnished
to any person at the actual cost of duplica-
tion or transcription. The agency shall main-
taln a complete verbatim copy of the tran-
script, or a complete electronic recording of
'each meeting, or portion of a meeting, closed
to the public, for a period of at-least two
years after such meeting, or until one year
-after the conclusion of any agency proceed-
ing with respect to which the meeting, or a
portion thereof, was held, whichever occurs
later.

(f) Each agency subject to the require-
ments of this section shall, within one hun-
dred and eighty days after the enactment of
this Act, following consultation with the
Office of the Chairman of the Administra-
tive Conference of the United States and
published notice in the Federal Register of
at least thirty days and opportunity for writ-
ten cornanent by any persons, promulgate
regulations to implement the requirements
of subsections (a) through (e) of this sec-
tino. Any person may bring a proceeding
in the United States District Court for the
District of Columbia to require an agency to
promulgate such regulations if such agency
has not promulgated such regulations with-
in the time period specified herein. Any per_
son may bring a proceeding in the United
States Court of Appeals for the District of
Columbia to set aside agency regulations is-
sued pursuant to this subsection that are
not in accord with the requirements of sub-
sections (a) through (e) of this section,
and to require the promulgation of regula-
tions that are in accord with such subsec-
tions.

(g) The district courts of the United States
have Jurisdiction to enforce the requirements
of subsections (a) through (e) of this sec-
tion by declaratory Judgment, injunctive re-
lief, or other relief as may be appropriate.
Such actions may be brought by any per-
son against an agency or its members prior
to, or within sixty days after, the meeting out
of which the violation of this section arises,
except that if public announcement of such
meeting is not Initially provided by the
agency in accordance with the requirements
of this section, such action may be instituted

pursuant to this section at any time prior to
sixty days after any public announcement of
such meeting. Before bringing such action,
the plaintiff shall first notify the agency of
his intent to do so, and allow -the agency a
reasonable period of time, not to exceed ten
days, to correct any violation of this section,
except that such reasonable period of time
shall not be held to exceed two working days
where notification of such violation is made
prior to a meeting which the agency has
voted to close. Such actions may be brought
in the district wherein the plaintiff resides,
or has his principal place of business, or
where the agency in question has its head-
quarters. In such actions a defendant shall
serve his answer within twenty days after the
service of the complaint. The burden is on
the defendant to sustain his action. In de-
ciding such cases the court may examine in
camera any portion of a transcript or elec-
tronic recording of a meeting closed to the
public, and may take such additional evi-
dence as it deems necessary. The court, hav-
ing due regard for orderly administration and
the public, nterest, as well as the interests of
the party, may grant such equitable relief as
it deems appropriate, including granting an
injunction against future relations of this
section, or ordering the agency to make avail-
able to the public the transcript or electric
recording of any portion of a meeting im-
properly closed to the public. Except to the
extent provided in subsection (h) of this sec-
tion, nothing in this section confers jurisdic-
tion on any district court to set aside or in-
validate ahy agency action taken or discussed
at an agency meeting out of which the viola-
tion of this section arose.

(h) Any Federal court otherwise author-
ized by law to review agency action may, at
the application of any person properly par-
ticipating in the proceeding pursuant to
other applicable law, inquire into violations
by the agency of the requirements of this
section, and afford any such relief as it deems
appropriate.

(i) The court may assess against any party
reasonable attorney fees and other litigation
costs reasonably'incurred by any other party
who substantially prevails in any action
brought in accordance with the provislons of
subsection (if). (g), or (h) of this section.
Costs may be assessed against an individual
·member of an agency only in the case where
the court finds such agency member has in-
tentionally and repeatedly violated this sec-
tion, or against the plaintiff where the court
finds that the suit was initiated by the
plaintiff for frivolous or dilatory purposes. In
the case of apportionment of costs against
an agency, the costs may be assessed by the
court against the United States.

(j) The agencies subject to the require-
ments of this section shall annually report
to Congress regarding their compliance with
such requirements, including a tabulation of
the total number of agency meetings open to
the public, the total number of meetings
closed to the public, the reasons for closing
such meetings, and a description of any liti-
gation brought against the agency under this
section.

Szc. 202. (a) Section 557 of title 5, United
States Code, is amended by adding at the
end thereof the following new subsection:

'(d) -In any agency proceeding which is
subject to subsection (a) of this section, ex-
cept to the extent required for the disposl-
tion of ex parts matters as authorized by
law-

"(I) no interested person outside the
agency shall make or knowingly cause to be
made to any member of the body comprising
the agency, administrative -law Judge, or
other employee who is or may reasonably be
expected to be involved in the decisional
process of the proceeding, an ex parte com-
munication relevant to the merits of the
proceeding;

"(2) no member of the body comprising
the agency, administrative law judge, or
other employee who is or may reasonably be
expected to be involved in the decisional
process of the proceeding, shall make or
knowingly cause to be made to an inter-
ested person outside the agency an ex parte
communication relevant to the merits of the
proceeding;

"(3) a member of the body comprising the
agency, administrative law Judge, or other
employee who is or may reasonably be ex-
pected to be involved in the decisional proe-
ess of such proceeding who receives, or who
makes, a communication in violation of this
subseotion, shall place on the public record
of the proceeding:

"(A) written communications transmitted
in violation of this subsection;

"(B) memorandums stating the substance.
of all oral communications occurring in vio-
lation of this subsection; and

"(C) responses to the materials described
in subparagraphs (A) and (B) of this sub-
section;

"(4) upon receipt of a communication
knowingly made by a party, or which was
knowingly caused to be made by a party 'in
violation of this subsection; the agency, ad-
ministrative law judge, or other employee
presiding at the hearing may, to the extent
consistent with the interests of justice and
the policy of the underlying statutes, ,re-
quire the person or party to show cause
why his claim or interest in the proceeding
should not be dismissed, denied, disregarded,
or otherwise adversely affected by virtue of
such violation;

"(5) the prohibitions of this subsection
shall apply at such time.as the agency may
designate, but in no case shall they apply
later than the time at which a proceeding is
noticed for hearing unless the person re-
sponsible for the communication has knowl-
edge that it will be-not/eed, in which case
the prohibitions shall apply at the time of
his acquisition of such knowledge.".

(b) The second sentence of section 554(d)
of title 5, United States Code, is amended to
read as follows: "Such employee may not be
responsible to or subject to the supervision
or direction of an employee or agent engaged
in the performance of investigative or prose-
cuting functions for an agency.".

(c) -Section 551 of. title 5, United States
Code, is amended-

(1) by striking out "and" at the end of
paragraph (12);

'(2) by striking out the "act." at the end
of paragraph (13) and inserting in lieu there-
of "act;. and"

(3) by adding at the end-thereof the fol-
lowing new paragraph:

"(14) 'ex parts communication' means an
oral or written communication not on the
public record with respect to which reason-
able prior notice to all parties is not given.'.

(d) Section 556(d) of title 5, United States
Code, is amended by inserting between the
third and fourth sentences thereof the fol-
lowing new sentence: T~he agency may, to
the extent consistent with the interests of
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Justice and the policy of the underlying stat-
utes administered by the agency, consider a
violation of section 557(d) of this title suf-
ficient grounds for a decision adverse to a
party who has knowingly committed such
violation or knowingly caused such violation
to occur.".

SEC. 203. (a) Except as specifically provided
by section 201, nothing in section 201 confers
any additional rights on any person, or limits
the present rights of any such person, to
inspect or copy, under section 552 of title 5,
United States Code, any documents or other
written material within the possession of any
agency. In the case of any request made
pursuant to section 552 of title 5, United
States Code, to copy or inspect the tran-
scripts or electronic recordings described inc
section 201(e), the provisions of this Act
shall govern whether such transcripts or
electronic recordings shall be made avail-
able In accordance with such request.
The requirements of chapter 33, of title 44,
United States Code, shall not apply-to the
transcripts and electronic recordings de-
scribed in section 201(e). This title does not
authorize any information'to be withheld
from Congress.

(b) Nothing in section 201 authorizes any
agency to withhold from any individual any
record, including transcripts or electronic
recordings required by this Act.' which is
otherwise accessible to that individual under
section 552a of title 5, United States Code.

SEC. 204. The provisions of this title shall
become effective one hundred and eighty
days after the date on which this Act is
enacted, except that the provisions of section
201 requiring the issuance of regulations to
implement such section shall become effective
upon enactment.

Mr. ROBERT C. BYRD. Mr. President,
in view of the fact that the Senate today
has acted on that portion of S. 5 which
dealt with congressional procedures, I
ask unanimous consent that the Gov-
ernment Operations Committee substi-
tute, and the Rules Committee amend-
ment thereto, both be agreed to, and as
agreed to and amended, the substitute
be considered' as original text for the
purpose of further amendment.

'The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. PERCY. Mr. President, S. 5 as it
now appears on the floor refers only to
the executive branch. Provisions dealing
with Congress were included in Senate
Resolution 9, which has just been adopt-
ed by the Senate. S. 5 sets rules con-
cerning the openness of agency meet-
ings. S. 5 requires meetings between
heads of multiheaded agencies to be
open to the public. Meetings are defined
as agency deliberations where at least
a quorum of the agency's members meet
to conduct or dispose of offoiial agency
business.

Meetings can be closed by the agency
only by majority vote of all agency mem-
bers and then only on 1 of 10 specified
grounds.

Advance notice to the public of agency
meetings is required -as to time, place,
and subject matter. If an agency closes
any meeting, it must announce its meet-.
ing ahead of time, along with an ex-

planation of its action, and make a ver-
batim record of the meeting. After the
meeting, it must release to the public
every major portion of the meeting
which did not involve sensitive matters.

There are provisions.in the bill to ex-
pedite procedures for closing meetings
when an agency, using one of the ex-
emptions in the bill, must close a major-
ity of its meetings.

U.S. district courts are given the juris-
diction to enforce the requirements o i

the bill. Any person may bring an ac-
tion prior to or within 60 days after the
meeting to which the violation relates.

If the court finds against the agency
the court may grant appropriate relief.
Suit can be brought against an individual
member of the agency as well as against
the agency itself. The' court is allowed
to assess against any party the reason-
able attorney fees and other litigation
costs incurred by any party who substan-
tially prevails in an action. Costs may be
assessed against an individual agency
member when the agency member has
intentionally and repeatedly violated
provisions of the bill.

The Justice Department has provided
me an analysis of S. 5. The Justice De-
partment believes that the public should
have access to information regarding the
decisionmaking process of the Federal
Government and that a statute requir-
ing agencies to open certain of their
meetings to the public would be a legiti-
mate and useful means of effectuating
this policy. However, the Department
does raise a number of concerns about
the bill, many of them definitional and
technical in nature. Given the lateness
of the Justice Department's comments
and the extensive nature of them, there
has not been time for the committee to
fully act upon them.

There is one provision of the bill which
the Justice Department feels very strong-
ly about. As the Department states:

Perhaps the most objectionable subsection
in S. 5 is 201(1) which permits costs to be as-
sessed against individual agency members,
rather than against the agency itself or the
United States, when the plaintiff has "sub-
stantially prevailed," and the court finds that
any agency member has "intentionally and
repeatedly violated 201."

Justice argues that:
These provisions are a breach of the doc-

trine that action taken by United States
employees as part of their official duties does
not subject them to personal responsibility.

I agree with the Justice Department
arguments and would support an amend-
ment to S. 5 to delete individual agency
member liability. ,

The remaining part of S. 5 amends the
provisions of the Administrative Proce-
dure Act governing adju'dication and
formal, rulemaking by establishing a
broad prohibition against ex-parte com-
munications in such formal trial-type
proceedings. The prohibition only ap-

plies to formal agency adjudication and
forbids ex parte communications be-
tween interested persons outside the
agency and agency decisionmakers.

Mr. President, S. 5 is an attempt to
get public awareness of agency proceed-
ings, as Senate Resolution 9 attempts to
do for Congress. I hope that the Senate
will see the merits of this bill and swiftly
approve it.

ORDER FOR JOINT REFERRAL OF
S. 2532

Mr. PASTORE. Mr. esident, I ask
unanimous consent tha lthe energy in-
dependence authority lg islation, S. 2532,
dated October 20, 1976 which has been
referred to the Banl ng and Currency
Committee, be also r erred to the Joint
Committee on Ato Energy.

The PRESIDING OFFICER. Without
objection, it is so oered.

ORDER FOR AUJOURNMENT UNTIL
9:30 A..! TOMORROW

Mr. ROBER C. BYRD. Mr. President,
I ask unanimqms consent that when the
Senate comp tes its business today it
stand in adjournment until the hour of
9:30 am..tororrow.

The PRE IDING OFFICER. Without
objection, is so ordered.

ORDER FOR RECOGNITION OF SEN-
ATOR BARTLETT TOMORROW,
FOR A PERIOD FOR THE TRANS-
ACTION OF ROUTINE MORNING
BUSINESS, FOR CONSIDERATION
OF S. 5, AND FOR CONSIDERATION
OF H.R. 10029

Mr. ROBERT C. BYRD. Mr. President,
I ask unanimous consent that after the
two leaders or their designees have been
recognized under the standing order on
tomorow, the distinguished Seator from
Oklahoma (Mr. BARTLETT) b ecognized
for not to exceed 15 minute, that at the
conclusion of Mr. BARTL T'S remarks
there be a period for thetransaction of
routine morning busines of not to ex-
ceed 15 minutes, with emarks limited
therein to 5 minutes eash; at the conclu-
sion of which period She Senate resume
consideration of S. 5/and that upon the
disposition of S. 5 tie Senate proceed to
the consideration f the military con-
struction appropriation bill.

The -PRESIDI G OFFICEPR. Without
objection, it is sfordered.

RESOLUTION COMMEMORATING
THE 90TIANNIVERSARY OF THE
BIRTH jP WTILL DURANT AND
HONORING HIS CONTRIBUTIONS
TO THE INTERPRETATION AND
UNDERSTANDING OF HISTORY

Mr. HURMPHREY. Mr. President,' I
send to the desk a resolution and ask for
its immediate consideration.

S 19378
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paralleled epic of cent ries of resistance to nomic Community nations, which have
force and bondage. had the most recent historic experi-

And Abba Eban has tated the case ence with massive and parbaric anti-
most clearly, when he say ' Semitism. \

clearly whenhIf the coming together ofe commu-
There is, oi course, no differece whatever nity of nations in the U. Is have any

between anti-Semitism and the i o Is- nity of nations in the U.N. Is-hve any
rael's statehood. Classic ant-Se m denies relevance to the long and bitt fight to
the equal rights of Jews as citize within rid the world of savagery betwe ethnic
society. Anti-Zionism denies the equ rights groups, we must now vigorousl assert
of the Jewish people to its lawful sovegnty that this effort to politicize racism is a
within the community of nations. _ : moral outrage against all humanity.

The cynical use of U.N. humanitari
and social programs-like UNESCO-to CONCLUSION OF MORNING
launch political attacks on the right of BUSINESS
Israel to exist as a sovereign state is part
of a clearly conceived policy to which the ACTING PRESIDENT pro .tem-
United States is not blind. The substitu- Is there further morning busi-
tion of rhetorical violence for physical ness? If not, morning business is closed.
force does not render the'violence-or its
goal- ore respectable. 'GOVERNMENT IN THE SUNSHINE

Theredare serious and difficult eco ACT
nomic, so al, and political questions a
stake for a participants in the Middle The ACTING PRESIDENT pro tern-
East dispute. latant racist appeals and pore. Under the previous order, the Sen-
blanket condemnation of the legitirhate ate will now resume the consideration
national aspira ons of the Jewish people of the unfinished business, S. 5, which
are not the way which those disputes the clerk will state.
will be resolved. Rther, passage of such The legislative clerk read as follows:
a resolution inevitaly raises the most A bill (S. 5) to provide that meetings of
serious questions ab the motives of Itsl Government agencies and of congressional
supporters. committees shall be open to the public, and

Our Ambassador to e U.N., Daniel tor therpurposes
Patrick Moynihan, has caled the adop-, The Senate resumed the consideration
tion of this resolution an Obscene act".i of the bill.
Thewording is harsh, but its accuracy isL The ACTING PRESIDENT pro tem-rn
indisputable. Aside from the immediate pore. Time for debate on the bill is lim-
political motivations of the resolution's Ited to 1 hour, to be equally divided and
sponsors, its passage is obscene because controlled by the majority and minority
it jeopardizes the global struggle against leaders or their designees, with 30 min-
racism. It seems to utilize the historic utes on any amendment, debatable mo-
and present sufferings of oppressed na- tion, appeal or point of order.
tional groups in the creation of another Who yields time?
political epithet. Mr. ROBERT C. BYRD. Mr. President,

At its inception, the United Nations I suggest the absence of a quorum. I ask
represented a reaction against the bla- unanimous consent that the time be
tant racism of the Nazi regime. The coin- charged against both sides on the bill.
batting of racism around the world has The ACTING PRESIDENT pro tem-
been one of the major goals of the orga- 'pore. Without objection, it is so ordered,
nization, and has earned it-justly-uni- and the clerk will call the roll.
versal respect and moral authority as a The second assistant legislative clerk
world body. That authority and respect proceeded to call the roll.
will b\lrretrievably lost if the General Mr. MANSFIELD. Mr. President, I ask
AssembI encourages the vicious politi- unanimous consent that the order for
cizing of ~is humanitarian issue by sup- the quorum call be rescinded.
port for theesolution. 'The PRESIDING OFFICER (Mr.

Racial rep ssion and warfare are still LEARY). Without objection, it is so
unfortunately ommon on our globe to- ordered.
day, as many mi ber nations of the U.N. Mr. MANSFIELD. Mr. President, I as-
are well aware. , sign to the Senator from Florida (Mr.

Those nations ae also aware of the CHILES) the time that has been as-
substantive and dist ct differences that signed to the majority leader.
exist between racism s a practice and I suggest the absence. of a quorum.
the legitimate national aspirations of a The PRESIDING OFFICER. On whose
people. Those differences have been nul- time?
lified and those aspirations have been Mr. MANSFIELD. On the bill, equally
dishonored by the adoption of this reso- divided.
loution. · The PRESIDING OFFICER. The clerk

The U.S. delegation to the United Na- will call the roll.
tions-has expressed the sentiments of the The second assistant legislative clerk
American Congress and the American proceeded to call the roll.
people in repudiating, in the strongest Mr. CHILES. Mr. President, I ask
possible terms, the aims and intent of unanimous consent that the order for
this resolution as an expression by the the quorum call be rescinded.
world body. Introduction of two con- The PRESIDING OFFICER. Without
gressional resolutions underscores our objection, it is so ordered.
national sentiments, and I know that Mr. CHILES. Mr. President, today, we
Congress will continue to stand firm on will take up S. 5, as amended by the Com-
this issue. I hope the General Assembly mittee on Rules and Administration,
will take note, and will take into account which deleted the provisions of S. 5 that
also the statement by the European Eco- dealt with the Senate or with Congress.
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S. 5, the Federal Government in the
Sunshine Act, is based on the premise
that the Government should conduct the
people's business in public. Since I first
introduced this legislation in August of
1972, a great deal of progress has been
made toward opening up government on
all levels.

Forty-eight States have enacted some
type of open meeting provision; Now that
Congress has taken the lead by opening
its own doors, I feel that we are in an ex-
cellent position to request that executive
agencies follow suit.

S. 5 would open specific multimember
Federal agency meetings to the public.
This measure as it now appears is a very
refined version-a product of, many,
many hours of study and hearings on
State sunshine laws, Federal agency com-
ments and input from the administrative
conference, the American Bar Associa-
tion and other interested groups. Two
sets of hearings were held on S. 5.

A wide variety of witnesses testified
about the very practical aspects of op-
erating in the open, including represent-
atives from the Federal Communications
Commission, the Interstate Commerce
Commission, and the Civil Aeronautics
Board. The Government Operations
Committee solicited and received com-
ments and opinions on S. 5 from every
Federal agency that would be affected by
this legislation. These comments were
most helpful in the final drafting on this
legislation.

We also received a substantial amount
of input from the American Bar Associa-
tion, which after having set up a special
committee to consider this legislation
endorsed the concept of open Govern-
ment along the lines defined by S. 5.

I believe that the timing of this legis-
lation is particularly opportune amid
the general clamor for regulatory re-
form. I think we all know of the increas-
ing, feeling in the United States among
all citizens from the affluent businessman
to the welfare recipient that Govern-
menrit has become too big, too bureau-
cratic, too unresponsive, and too un-
wieldy .for the public to understand. A
major step in the area of regulatory re-
form would be to let all of us watch the
agency decisionmaking process in action
to know what the considerations are
and to see what these agencies actually
do.

To quote David Cohen:
Opponents of open Government talk con-

stantly of the innumerable problems that
would result from public meetings and full
citizen access.

But these objections simply do not
stand up against the overwhelmingly
positive experience' of legislative com-
mittees in Congress and around the
country which have shown that open-
ness works and rather than impeding
business it promotes better discussion.

In Florida we found that everyone
agrees with the basic concept of open-
ness but they always find reasons to be
against a specific provision of a specific
bill or say this is a great idea that should
apply to everyone else but not to us. I
think that once you start exempting any-
one everyone says "me too." The provi-
sions of S. 5 are the product of very
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careful study of existing laws to see what
works and what does not. We have taken
Into account the need for certain types
of meetings to be closed and these ex-
emptions are well outlined in the ex-
planation of S. 5. But I think that to go
further would be a mistake. Therefore;
I hope that we will proceed to consider
this measure as it is without special in-
terest exemptions.

Mr. RIBICOFF. Mr. President, I fully
support S. 5, "The Government In The
Sunshine Act."

The Government Operations Commit-
tee unanimously reported this legislation
after over' 3 years of study. Senator
CHILES deserves great credit for the ac-
tive role he played in the committee's
development of a sound and responsible'
bill.

The purpose of this bill, now cospon-
sored by 54 Senators, is to give the pub-
lic a full opportunity to observe the way
the Government conducts the public's
business 'without infringing upon the
rights of individual citizens, and the abil-
ity of the Government, to function effi-
ciently.

Since the.Senate is considering sepa-
rately title I of the bill, governing open
committee meetings, I will address my
remarks at this moment to the part of
the legislation opening agency meetings
to the public.

Section 201 applies to 47 agencies in
the executive branch headed by 2 or
more commissioners. It establishes the
basic principle that meetings between
the heads of these agencies should, ex-
cept for certain specified reasons, be
open to the public.

Section 202 establishes for the first
time an across-the-board statutory pro-
hibition against secret ex parte conver-
sations between members of the public
and the agency formally adjudicating a
matter of interest to that person.

This legislation will do much to in-
crease the public's faith in the integrity
of Government. It will enable the public
to better understand the decisions
reached by Government agencies. It will
better acquaint the public with the proc-
ess by which agency decisions are
reached.

Recent studies underscore the urgent
need for enactment of S. 5. In Septem-
ber, 1973, a Harris Survey conducted by
the Subcommittee on Intergovernment
Relations of the Government Operations

.Committee showed that confidence in
the executive branch of the Federal Gov-
ernment had fallen from 41 percent in
1966 to 27 percent in 1972, and had sunk
to a new low of 19 percent in 1973. Ac-
cording to testimony Mr. Harris provided
the Government Operations Committee
last year, only 36 percent of the people
think that "most public officials today
are dedicated to helping the country
rather than being out for themselves".

Opening up the process to observation
by the public should reassure the pub-
lic about the honesty and integrity of
most Government officials. It will remove
any distrust the public 'has of the Gov-

'ernment simply because agency actions
are taken behind closed doors. In other
cases, openness may help promote the
quality of commission work for it will
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further encourage commissioners to pre-
pare for meetings and to attend the
meetings with regularity.

Open meetings will also mean the pub-
lic debate cannot help but improve the'
problems administrators face, and the
reasons for the decisions they take. This
knowledge should in turnr promote great-
er cooperation and compliance with
public debate on the issues. Greater pub-
lic debate cannot help but improve the
decision-making process.

Finally, open meetings will give every
member of the public equal access to in-
formation. No longer will some people
have an inside track because they pos-
sess some special knowledge about an
agency's action which other interested
parties, or the public generally, lack.

As chairman of a committee which
conducts all its markup sessions in pub-
lic, I know from first hand experience
that the fears some agency officials may
have of this type of legislation are un-
justified. Experience in the 49 States
that have adopted open meeting laws
confirm this also. Openness does not in
fact hurt the quality of discussions or
inhibit free and frank discussions. Dis-
cussion need not be less free or frank
because the public is there to observe
the discussion. The' bill provides that
where a closed session is necessary be-
cause of the sensitive nature of the in-
formation discussed, an agency will in
fact be able to close the meeting.

A few agencies, such as the Federal
Election Commission and the Commodi-
ty Futures Trading Commission, have
adopted on their own a similar policy
of openness. There is no reason why
other agencies cannot do-so also.

Section 202 of the bill extends the
principle of openness to cases of-formal
agency adjudication. While agency de-
cisions in formal cases of adjudication
are only supposed to be made on the
basis of the facts and-arguments in the
public record, there is always the dan-
ger that one side or the other will at-
tempt secretly to influence the decision
maker's actions without the other par-
ties to the case, or the public, knowing.
Such fears that agency decisions have
been influenced behind closed doors by
secret political pressures can only. un-
dermine public confidence.

Section 202 states for the first time in
clear and unequivocal statutory language
that such practices are prohibited.

For the first time it establishes a clear
procedure for agencies to follow when
ex parte communications do occur so that
other parties and the public may know.
about such communication and have a.
chance to respond to them.

For the first time it declares that if a
person knowingly engages in such illegal
practices the agency may rule'against
him on the merits of the case.

In preparing this legislation the com-
mittee has consulted with a number of
experts both in and outside the Govern-
ment.

The American. Bar Association has,
among other groups, been very interested
in this legislation. In August the house
of delegates of the ABA supported the
policy of opening Federal agency meet-
ings to the public along the lines pro-
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vided in section 201 of S. 5. Previously the
House of Delegates endorsed wording
very similar to the prohibition against ex
parte communications contained in sec-
tion 202.

This legislation will help bring together
the people of this country and their
Government. It will help reduce the pub-
lic's feeling that their Government at
present is all too remote and mysterious.

The legislation will be good for the
agencies and good for the public.

I urge every Member of the Senate to
fully support this important legislation.

Mr. CHILES. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. On whose
time?

Mr. CHILES. The time to be equally
divided.

The PRESIDING OFFICER. The clerk-
will call the roll.

The second assistant. legislative clerk
proceeded to call the roll.

Mr. ROTH. Mr. President, I ask unani-
mous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

-Mr. ROTH. First, Mr. President, I call
attention to the fact that, through an
oversight, the name -of the junior Sena-
tor. from Florida was inadvertently
omitted from a list of cosponsors of
amendment 968 to open conference com-
mittees to the public, which I had in-
serted in the RECORD yesterday. I want
the RECORD clearly to reflect that the
junior Senator from Florida has been a
persuasive, dedicated, and outspoken ad-
vocate of open meetings of conference
committees during his tenure in the Sen-
ate. It was through his efforts that the
Conference Committee on the Standby
Energy Authorities bill was thrown open
to the public even before the passage of
amendment 968. The RECORD should
show that the junior Senator from Flor-
ida (Mr. STONE) was a cosponsor' of the
move to establish a general rule to open
conference committees to the public.

Mr. President, I am'happy to associate
myself closely with the remarks made to-
day by the senior Senator from Florida
(Mr. CHILES) on S. 5, the Government in
the Sunshine Act. As an original princi-
pal sponsor of this legislation with Sena-
tor CHILES, I congratulate the senior
Senator from Florida on the persistence
and dedication with which he has pur-
sued this matter. This is a part of an ef-
fort, which took a major step forward
yesterday, in vindicating the public's
right to know about the public business.

Mr. CHILES. Will the Senator yield?
Mr. ROTH. I am happy to yield.
Mr. CHILES. I say to the distin-

guished Senator from Delaware that I
appreciate very much his kind remarks.

I also want to say that I appreciate
his support. I think that our victory yes-
terday could not have happened with-
out the support of the senior Senator
from Delaware. I think the fact that the
movement of reform, as certainly the
movement toward openness, always was
a bipartisan movement and cut across
not' only party 'lines, but cut across
ideological lines, was one of the reasons
that it did pass. Certainly, the Senator,
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from Delaware was persuasive and
added greatly to the support that we
received. I thank him for his support on
that and also for his support in being
the principal cosponsor on S. 5.

Mr. ROTH. I thank the senior Sena-
tor from Florida for those kind remarks.
I agree very strongly that the question
of openness in Government is neither a
partisan nor a philosophical matter. It is
just a question of good form'for demo-
cratic government.

As I was saying, this is not a gift from
us to the public; it is, in my judgment, a
public right. I first became concerned
about excessive secrecy in Government
as'a freshman Member of the House in
1967, when I began to identify basic in-
formation on Federal domestic assist-
ance programs. At that time, I was very
shocked to learn that nowhere in -the
Government could we really even identi-
fy the number and kind of Federal as-
sistance programs that were available,
presumably, to help the State and local
governments, as well as schools and
other authorities.

We made, at that time, a determined
effort in my office-it took us something
like 14 months-to identify roughly
1,100 different programs. It took. us over
2 years to finally get -the Federal Gov-
ernment to publish in one study each
year the programs that are established
to help the people back home.

I might relate just one story. The As-
sistant Secretary of BEW came over to
my -office to ask me why I wanted to
knoTr what all these programs were. I
made the comment that it seemed to me
that this is a right of the-public back
home. He told me the programs were
changing so fast that they could not
publish them.

I asked,
PHow could the school authorities, for ex-

cnmple, plan under those circumstances?

He said,
M±r. Congressman, are 'you having any

·-oblemns under any particular program?

I said:
Well, I am sure we are, but that is not

what I am seeking. hat I want is basic in-
formation.

That is when I first became dedicated
to the idea of opening up government
and I can think of no area where the
public has a greater right to know than
to have detailed information as to the
programs that, presumably, were to help
our local governmental authorities.

S. 5 will open to the public most meet-
ings of multiheaded Government agen-
cies, except where there are clearly com-
pelling -reasons for confidentiality. I
think, in this respect, what we are try-
ing to do today is comparable to what
we did yesterday in adopting an open
rule for Senate committees and confer-
ence committees. Now that we have re-
formed our own procedures, I think we
are in a very strong position to-press
Li2s legislation.

I was particularly pleased that the
refolr offered yesterday was finally un-
^nimously adopted. For that reason, I
think it bodes well for this legislation
todia. :

S. 5 also prohibits ex parte contacts
between agency employees and outside
interests, which I think has great merit.

Mr. President, I believe that the Gov-
ernment in- the Sunshine Act will in-
crease contact between the citizen and
the bureaucracy in Washington, increase
the credibililty and accountability of
agency employees, and give the public
the fullest possibl, access to the meet-'
ings of many Government agencies. I
hope it will receive speedy contribution
in the House as well.

The PRESIDING CFFICER.. Wuho
yields time?

Mr. CHILES. Mr. President. I suggest
the absence of a quorum.

The PRESIDING OFFICER. On whose
time?
* Mr. CIRILES. The time to be equally
divided.

The PRESIDING OFFICER. The clerk
will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. ROBERT C. BYRD. Mr. Presi-
dent, I ask unanimous consent that the'
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. JAVITS. Mr. President, I apolo-
gize to my colleagues for the delay, but
I had a necessary phone call. It has.
been made now and I will not intrude
any further.

AMENDMENT NO. 1043

Mr. JAVITS. Mr. President, I call up
my amendment No. 1043 and ask that
It be stated.

The PRESIDING OFFICER. The
clerk will state the amendment.

The legislative clerk read as follows:
The Senator from New York (Mr. JAvrrs)

proposes an amendment numbered 1043.

The amendment is as follows:
On page 44, line 4, insert the follo-w.ing

after the -word, "'Senate": Provided, That
this section shall not apply to aany agency
that has as one of its principal functions
the formulation and Implementation of na-
tional monetary policy except to the extent
that such agency meets to consider or dis-
pose of matters relating to consumer pro-
tection legislation such as the Truth in-
Lending Act (15 UB.C. 1601), the Falr-Credit
Reporting Act (15 U.S.C. 1681), the Fair
Credit Billing Act (15 U.S.C. 1666), the Equal
Credit Oportunity Act (15 U.S.C. 1691), and

-the Federal Trade Commission's Improve-
ment Act".

Mr. JAVITS. Mr. President, the time
limit is 15 minutes on aside?

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. JAVITS. Mr. President, may I-ask
if there is any time allocated to the bill
and whether that could be yielded, if

'necessary ?
The PRESIDING OFFICER. There is

time: on the bill. There is time remain-
ing. the managers can yield time if they
desire.

Mr. JAVITS. I thank the Chair.
Mr. President, this amendment would

take the Federal Reserve Board out of
this bill, leaving only-subject to the
bill-its responsibilities to consumer ac-
tivities, and they are specified in the
amendment, the Truth in Lending Act,

the Fair Credit Reporting Act, the Fair
Credit Billing Act, the Equal Credit Op-
portunity Act and the Federal Trade
Commission's Improvement AcL

In those cases, the Federal Reserve
Board exercises the kind of functions
which are thought to be .reached by this
bill and, therefore, there is no reason
for taking them out.

Mrr. President, will the Chair inform
me when I have used. 8 minutes of my
time?

The PRESIDING OFFICER. The Chair
will ihform the Senator.

- Ir. JAVTITS. M1.r. President, I am a
strong supporter of the bill and have
been highly approving of the fine acti-
vities of Senator C=mES and Senator
RoTH, both of whom are members of
our committee. I am very proud of the
bill coming out of the Committee on
Government Operations, but the reason
I have raised this subject, Mr. President,
is because I have considerable doubt my-
self as to the desirability of doing what
the bill would do, vis-a-vis the Federal
Reserve.

Second, I have great respect for the
Board itself and its chairman 'and they
have felt so 'very strongly, as reflected by
Arthur Burns himself-whom we all re-
spect, as probably as fine a public servant
-who .has served this country in this
field-that we were making a grave mis-
take to bring the Fed into the purview
of this .act, aside from the consumer-
related activities which are accepted by
the amendment, that I felt in all fair-
ness wve ought to submit the case to the
Senate. The only way it could be done
effectively is by this amendment.

I disclosed my intention and my rea-.
sons both to Senator CHILES and to Sen-
ator Row, who will argue against the
amendment with their customary vigor,
undiminished by my purpose, but I think
also they have a sense of respect for the
fact that when the chairman of so im-
portant an agency as this one feels- as
strongly as he does we really have a duty.
to submit the matter to the Senate.

I shall do my utmost to show the argu-
ments in favor of Chairman Burns' posi-
tion. I shnll vote with that position or
I would not be submitting the amend-
ment, but I understand the objectivity
with which the Senate should address
this particular question.

The second point that is important
by -way of preliminary is' that a great
effort has been made, Mr. President, in
all fairness, to accommodate the Fed's
views in this bill.

There are a number of special provi-
sions -which the managers will point out
to the Senate, quite properly, that have
been inserted in the bill in order to try
to satisfy some of these problems which
Chairman Burns raises. -But it still
leaves, in his judgment, so much that is
a hazard that he feels that we should
simply exclude the Fed, and that the
Sunshine Act, as.it is called based upon
a very fine Florida -example, should not
extend to the Federal Reserve. Not that
it is some sacrosanct agency, above and
beyond all others, but simply because it
is counterproductive to the U.S. interest
that there should be anything, of any
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kind or character, which might-and
that is a very important word to em-
phasize-disclose the internal operations

-of the Federal Reserve Board insofar
as its critical responsibilities relating to
money management and the oversight
of the banking system, insofar as it comes
within its purview are concerned.

The scheme of the legislation is such
as to exclude single-headed agencies,
and they would include the Federal
Aviation Agency, the Federal Energy Ad-
mffinistrator, as well as all the major
cabinet departments which are headed
·by single heads; and also to exclude those
which are not under the Administrative
Procedure Act but make policy, essen-
tially, where that is their function. These
would include, for example, the National
Security Council and the President's
Council of Economic Advisers.

The Fed, as we popularly call the
Federal Reserve Board, might easily
come under that category of having sole-
ly policymaking functions were' it not for
precisely the kind of agency administra-
tive functions relating to consumers
which I expressly excluded from the
amendment.

The heart of the proposition put be-
fore us by Chairman Arthur Burns is the
following, and I would like to quote from
a memorandum to me on this subject,
speaking of the board.

It is inconceivable to us that congressional
requests, for example, for agency comments
on proposed legislation, requests for ex-
perienced assistance in stated congressional
efforts, or requests for responses to con-
gressional inquiries, are intended to be
known by the public before transmission to
the Congress.

At another point in his memorandum
to me, he really gives the essence of the
Federal Reserve's position. He says:

With few exceptions each of the Board's
regularly scheduled meetings-

And there are about 150 a year as this
Is, a board that meets very, very fre-
quently, an average of three times a week,
winter, summer, spring and fall-
is involved with matters, the sensitivity and
intricacy of which if exposed to public dis-
cussion would lead to misunderstanding, mis-
interpretation and disruptive and- harmful
speculation. Examples include deliberative
processes in monetary policy formulation:
receipt, transmission and evaluation of na-
tional and international market information;
and incident to the formulation of bank
regulatory policy, discussion of confidential
appraisals and sensitive judgments relating
to member bank and/or bank holding com-
pany operations,

Remembering that the Federal Reserve
is organized with 12 member banks in the
great financial centers of the country.

The major areas in which it is felt by
the chairman that these dangers are ex-
posed are as follows:

One, the definition of the word "meet-
ing." That is found at page 44 of the
bill. It is page 44, lines 7 to 11. It defines
a meeting as being the following:

For purposes of this section. a meeting
means the deliberations of at least a number
of individual agency members required to
take action on behalf of the agency where
such deliberations concern the Joint conduct
or disposition of official agency business

The PRESIDING OFFICER. The
Senator's 8 minutes have exlF-red.

Mr. JAVITS. I yield myself 2 additional
minutes.

That means that a quorum of the Com-
mission would, even if it meant infor-
mally under this very, very broad defini-
tion, qualify as a meeting.

He considers that much too broad for
the frequency and the closeness of delib-
erations of these seven members of the
Board.

Then the point.of a verbatim transcript
which is required, using that very broad
definition of a meeting, even for such a
meeting, what the Fed might call a con-
sultation, et cetera, the danger of leak-
age of that transcript and the inhibitions
of what the chairman claims is'the very
frank exchange of members' 'tentative
views and impressions and those of the
contributory staff. If they came out, he
feels it would be extremely dangerous
and irresponsible to the situation of the
country.

I have already refe'red to the point
about legislative proposals, presentations,
testimony and positions respecting the
attitude to be taken toward given legisla-
tion in the-Congress.

Finally, the oversight responsibility of
the Federal Reserve Board for the Fed-
eral Reserve System, involving as it does,
the economy of our whole country.

The last point is that all of the mat-
ters which are exempted-as I said, the
committee tried to meet many of the
views of Chairman Burns-may have to
be justified in court because there is a
very complete court review. There the
difficulty, which is pointed out by Chair-
man Burns, and which I think is a very
important point, is when he goes into
court, and I quote from page 53, lines 3
and 4. "The burden Is on the defendant
to sustain his action" of maintaining
secrecy.

Chairman Burns points out that in
such a situation the burden to go for-
ward, as the lawyers says, the burden of
proof, is on the defendant to defend his
action rather than on the plaintiff to
prove his case. Chairman Burns feels
that notwithstanding the fact that docu-
ments may be examined in camera, It
will be impossible in the give and take,
and the tensions, of a court trial to avoid
revelations affecting the Fed which are
highly inimical to the Fed and could be
inimical to the banking system of the
country and of the world because the
Fed is our central banker. -

Chairman Burns points out that it is
unique in the world that a central bank
should be subject to this kind of regula-
tion which was never intended for it. Of
course, the basis of it is that there are
millions of decisions in business and in
finance. Countless speculators are con-
stantly seeking to find out what the Fed
has in mind about increasing or reduc-
ing the money supply, interest rates,
regulation of banks in terms of their
regulations of credit and their emissions
of credit, rediscount rates and so on, of
such critical importance to our country
and to its economy, and to that of the
world; that we have to, in this case, give.
preference to the confidentiality of these

operations rather than preference, as I
prefer and as the sponsors of the bill
preferred, to openness in every humanly
possible way. In this specific case, for
these specific reasons, that should not
be the rule, and the Fed should there-
fore be exempt.

One-half minute more.
The Fed should therefore be exempt

insofar as its operations other than the
consumer operations, which could be
carried on by any agency or concern.

Mr. President, I think it is my respect
for the unbelievably vindicated judgment
over so many years of the chairman of
the Federal Reserve Board which brings
me here with this amendment. I believe
it fair to say, and they will contradict

.me if I am wrong, that it is the respect
for the same qualities which have in-
duced Senator CHILES, who is the prin-
cipal author, and Senator RoTH to try
to adjust the bill to meet many of these
points. Chairman Burns feels we still
have not met them. In this rather deli-
cate balance, I must say' that the reasons
Chairman Burns gives for deciding a
very close issue in favor of the board's
view seem to me to be persuasive.

For that reason, Mr. President, I hope
the Senate will vote this exemption sub-
ject-to the conditions incorporated in
the amendment. I reserve the remainder
of my time.

.Te PRESIDING OFFICER. The Sen-
ator from Florida.

Mr. CHILES. Mr. President, we re-
luctantly oppose the amendment as set
forth by the distinguished senior Senator
from New York. The senior Senator from
New York is correct that he has been
an advocate and a key sponsor of 'the
provisions for opening up the meetings
not only of the Congress but also of the
executive agencies.

His counsel and his work in this regard
in the Committee on Government Opera-
tions certainly were positive. I think he
has presented the argument very fairly
on the proposition fodr the amendment
of the Federal Reserve System. I also
have the greatest respect for the institu-
tion of the Federal'Reserve System, and
for its chairman, Arthur Burns. I think
he has done an outstanding job, and I
think he is an outstanding American;
and I am sure that the distinguished
senior Senator from Delaware (Mr.
RoTr) has the same opinion.

Because of our high ?steem and our
high regard for Dr. Burns, we attempted
to make sure that we would listen long
and hard to any comments that the
Federal ;Reserve had about any possible
problems in regard to the sensitive nature
of their work that the banks would have

'in regard to the act. In trying to do that,
I feel that we have adequately taken
care of all of the reasonable and legiti-
mate problems that they have raised.

The amendment now before us would
exempt all the activities of the Federal
Reserve Board except its consumer pro-
tection activities, and we think that
would be a step backward for the bill.
A number of the provisions already in
the bill assure that the Federal Reserve
Board and other agencies covered by the
amendment would be able to continue to
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operate with efficiency and discretion. A lation, or otherwise disclose confidential
complete exemption, however, in my information.
judgment would be unjustified. -,s ns

S. 5 'now contains the following pro-_ Seventh. An amendment to section
visions to meet the objections raised by 201(e) prevents an agency from having
the Pederal Reserve Board: to edit every word of a transcript or of a

FINANCIAL sPECIr ION tape of a closed meeting. The discussion
First. Exemption '7in -section 201(b) of an item on the agenda could be with-

provides that an agency such as the Fed- eld from the public if any substantial
eral Reserve Board may -close meetings part of it involved corfidential matters.
in order to avoid premature disclosure Word-by-word -editing- would not be
of infonration which could either lead necessary. A formal vote of the agency
too seriousrfinanclispecoulation, or serad whether to disclose a record of the meet-to seious .financial speculation, or seri-
ously endanger the stability of a finan- ing would not be necessary.
rial Institution. rnThe effect of theseprovisions will be to

let the Board close any meeting it really
i BAY Efl~rIzATION IrEPOrTS has to close. Furthermore, the Board

Second. Exemption 8 allows an agency will be able to follow special expedited
to close meetings dealing with bank ex- procedures to close its meetings. As a
amlnations, operating, or condition re- result it need onlyannounce its meetings

.ports. at the earliest practical opportunity, but
SENaSrvrE 'INANCIAL -FORTaAImON not necessarily a week in advance, and

! hird. Exemption 6 allows an agency then confirm at the start of the meeting
to clse da meeting where necessary to that the meeting must be -closed.
protect sensitive' trade secrets, or corn- The bill, howev.er, would still require
mercial or financial nf ormation. the-Board to keep a transcript or elec-tronic recording of its meetings, and to

release such a record when the matter is
Fourth. A provision was added to 201 no longer sensitive. The'proposed amend-

(b) so that information about a closed ment would chiefly have the result of
meeting can be withheld for the same exempting the Federal Reserve Board
reasons that the meeting itself could be from this additional provision. There is
closed. For example, any information no justification for so -doing.
about the subject matter of a scheduled Many of the meetings the'Board may
meeting need not be announced if it falls close will consider matters that can sub-
within the exemption in' section 201(b). sequently be made public. For example,

SERIES OF TEETINGS after a Board takes a decision on inter-
Fifth. If the agency meets for more est rates and announces it to the public,'

than I day on the same particular mat-, there may be no longer any :need for se-
ter, it can 'vote once 'to close all the crecy. If the Board is exempted from the
meetings for the next 30 days on that entire section, it will not have to keep a
particular subject.Thus, several Federal record of the meeting and the public
Reserve Board meetings stretching over will be unnecessarily denied access to
a number of days on a particular prob- much information about the Board and
lem would in effect be treated as a single its thinking. Or a meeting which the
meeting. Board thought would Involve sensitive

A number-of -provisions applicable to matters may turn out not to be the case.
the Federal Reserve Board were added to Without a transcript of the record the
the binl at the committee markup on public would be denied access to a meet-
3une 18. ing which need not be closed for any

PROCEDES - reason.

Six'th. Paragraph 201 (c) (3) gives such The experience of the Federal Reserve
agencies as the Federal Reserve Board Board's Open Market Committee indi-
added flexibility in complying with the cates that the Board will-often be able to
procedaral requirements of the act's pro- release transcripts of its mneetings. That
risions. committee meets in secret to make de-

Under this provision the Federal Re- cisions about the Nation's money.supply.
serve Board could simply adopt general Seven of its 12 members are the 7
regulations prescribing which types of Governors of the Federal Reserve Board.
meetings must be closed. In the -case of The committee decided in March that it
any meeting which falls within these could release minutes 'of its meetings 45
provisions, the agency .need only pro- days after the meeting instead of 90 days
vide notice of the date, place, and sub- after the meeting as had previous been
ject matter at the earliest- practicable the case. The committee concluded that
opportunity. Notice need not be given -such disclosure.after 45 days would not
any fixed number of days in advance of- lead to dangerous speculation or inter-
the meeting. fere with the committee's functions. The

The second, and only other step, the Board might similarly find it was possible
,agency need take would be to confirm to release transcripts of its closed meet-

by vote at the -start of the meeting itself ings after a certain length of time.
that the meeting should be in fact closed The issue here is not ,whether the Fed-
and release a copy of such vote to the eral.Reserve Board will be forced to re-
public. lease to the public sensitive matters

None of -the other procedural provi- which if kncmn could cause financial
sions in subsections -Ic) and <,d) relating speculation or the like. 'The bill provides
to notice or the like would apply. A tran- that as long as there is such a p3ssibility,
script or electronic -recording of the the Board mnay keep the record of its
meeting would be kept so that a record meetings confidential
of the meeting could eventually be made Those supporting this amendment
available to the public if-public access may argue, however, that the-.transcript

.would no longer lead to financial specu- requirement may inhibit free and frank
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discussion. This Is the same argument
many other agencies opposing the open-
meetings requirements of B. 5 have
made. If the Senate were to provide an
exemption on these grdunds to the Fed-
eral Reserve Board, many other agencies
would ask why an exemption could not
be made for them on exactly the same
grounds.

The history of open meeting legisla-
tion in the States and in Congress is that
such legislation does not in fact inhibit
free and frank discussion.

'Mr President, in citing these com-
ments, I think -we.have tried to set forth
for the REcoRD every step that we have
taken to try to accommodate every rea-
sonable problem that the Board has been
able to raise as to how this legislation
might hinder them in regard to any senr
sitive matters they have to deal with In
spite of that, and in spite of the many
amendments we have adopted, we find
that Dr. Burns is still not satisfied.

I have to think that it boils down to
the general feeling that Dr. Burns has
that because of the very nature -of the
Federal Reserve System, to be included
in such a bill as this somehow casts a
reflection on the Federal Reserve Sys-
tem. In fact, in a letter 'which Dr. Burns
sent to the chairman of the Committee
on Government Operations, the Senator
from Connecticut fMr. RxBIcoFF) on
June 17, I- think we find the real reason
that he now wants to be exempted. He
says in that letter:

The.mere thought that an anti-cceruptiun
bill need apply to the Federal Reserve awould
cast doubt on the integrity -of ur Nation's
central bank and would undermine confi-
dence in the dollar and the future of our
eonomy.

I ask unanimous consent that the full
text of the letter be printed in the Ryc-
ORD at the conclusion of my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1) .
Mr. CrILES. Mr. President, this is-n y

feeling as to the real reason why we find
the continued request for exemption, -and
I do disagree with this. I do take issue
with it. I do not take issue with any of
the other valid reasons that have been
raised, but I think the time has cnme
when no agency of the people should 'be
exempted, just written out, because 'of
the fact that it-is supposed to be sacro-
sanct or someone believes that there is
historical significance or some reason
that it should be exempted, regardless of
the way that the work of the agency has
been carried -out; and I have nothing but
praise for the way the work of the Fed-
eral Reserve System has been carried
out. But it would 'be a mistake to make
an overall exemption for the Federal Re-
serve System. It would greatly weaken
S. 5. For that reason I must oppose the
amendment.

E:aIr, I
CHAIRI.AN OF THE BOARD 'OF GOV-

EZNORS, FEDERAL .REsERVE SYS-

Washrinton, D,.C. Jaune i7, 1975.
lo'Ž. ABRsDHAi PRasoF.,
Ch;.cl7ran. Committcee on Goarn'ment Op-

erctions, .S. Senate, Wia7ansgton, D.C.
DEAR MR. CHAIRMAN: On May 12 the Sub-

-committee on Federal Spending Practices,
Efficiency and Open Government voted to re-
port to the full Government Operations Corn-
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mittee S. 5, the "Government in the Sunshine

Act." Title II of this bill, designated Com-

mittee Print No. 2, generally requires that

meetings of Federal agencies headed by more

than one person be open to the public. After

a careful consideration of the provisions of

Title II, I have come to the conclusion that

its enactment would seriously interfere with,
perhaps even frustrate, achievement of the

Federal Reserve's statutory functions. The

Board's principal responsibilities, I am con-

vinced, could not be met if this bill were
enacted.

The problems that would be created for the
Board by S. 5 stem from the Federal Re-
serve's role as the Nation's central bank and
monetary authority. Effective exercise of the
responsibilities assigned to the Federal Re-
serve by the Congress is essential to the
strength and vitality of the U.S. economy.
These responsibilities include: (1) main-
taining the soundness of- the national cur-
rency; (2) providing for the expansion of

money and credit supplies that are needed
to promote economic growth, full use of hu-

man and capital resources, a stable general
price level, and equilibrium in the balance
of payments; and (3) assuring the sound-
ness of the commercial banking system,
preserving order in domestic and interna-
tional financial markets, and promoting de-
velopments in financial markets that con-
tribute to an efficient use of resources.

In discharging these heavy responsibilities
the Board meets regularly to discuss con-
ditions in the domestic economy and in in-

ternational markets, and to consider the
effects of monetary policy actions in these
areas. These discussions inevitably involve
highly sensitive materials relating to busi-
nesses, financial institutions, and foreign
central banks and governments.

For example, the Board must at all times
be informed of financial difficulties faced by
Individual banks or other institutions. This
requires access to Information which, if it
became public, might injure the reputation
or financial position of some businesses.
Again, actions by the Board in the conduct
of monetary policy often require coordina-
tion with the Executive Branch and with
foreign central banks-on matters of great
sensitivity. Public disclosure of such in-
formation could be a source of needless

embarrassment to other governments as well
as our own.

·The functions of monetary policy cannot
be performed effectively in an open forum,
as is evidenced by the fact that there is no
precedent among the world's central banks
for operation under constraints such as
would be imposed by S. 5.

The bill appears to have two aims, neither
of which has any relevance to a central bank.
One aim, growing out of the evolution of
this legislation at the local and State level
is to provide access for the press and'public
to meetings where decisions are to be made
on contracting for expenditure of public
funds. In this regard, it is an anti-corrup-
tion proposal. The mere thought that an
anti-corruption bill need apply to the Fed-
eral Reserve would cast doubt on the Inte-
grity of our Nation's central bank and would
undermine confidence in the dollar and the
future of our economy.

The second aim of the legislation appears
to be to improve decision-making by ex-
posing the deliberative process in agencies
headed by more than one individual. Open
meetings may be healthy for the business of
a county board of supervisors, a local board
of education, or even for certain Federal
regulatory agencies. But such governmental
functions are not analogous to the workings

-of a central banking agency such as the
Board of Governors whose deliberations fre-
quently involve highly sensitive financial and
economic information. It would be Just as
logical to require open meetings of the Presi-
dent's Cabinet, or meetings of the Secre-
tary of State with his top aides, or of the
Secretary of the Treasury with foreign fi-
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nance ministers. Fortunately, the bill does
not reach this absurd result. By including
the Federal Reserve within the definition of
an agency, however, the bill seems to assume
that the functions of the Board are similar
to the administrative tasks of regulatory
agencies charged with, say, setting inter-
state freight rates or work safety standards.
This ignores the unique role of a central

bank in a nation's economy and could do

serious, perhaps irreparable, damage to our
financial system-

The Subcommittee's bill, it is true, does

allow for exemptions which would permit
many Board. meetings to be closed. But it
seems totally inconsistent first to include

the Nation's central bank within the scope

of the bill's coverage and then to proceed

-by narrow, individual exemptions to permit
various meetings--but far from all-to be

closed. I would submit that no- public in-

terest is served by such an exercise;. in fact,

the-closing of many meetings under a public

access statute could well create questions

in the minds of some members of the pub-

lic as to the motives of the Board of Gov-

ernors, even though we were proceeding
meticulously within the bounds of the law.

Moreover, the closed meeting procedures,
themselves present an almost insuperable
administrative hurdle. Briefly, these proce-
dures (described more fully in the enclosed
memorandum) require that a separate vote

be taken each time a meeting or portion

of a meeting is to be closed Even prelinmi-
nary meetings require an official vote for

closure. A record of such votes must be made

public within one day. The'subject matter

of all meetings with limited exceptlons,
whether open or closed, must be announced

at least one week in advance. A full written
explanation, with certain exceptions, must

be issued as to why any meeting is to be.

closed. Prospective attendees must be identi-
fied and listed, together with their affilia-
tions. A transcript or recording must be made
of every closed meeting and retained by the

agency for at least two years. Such tran-
scripts or recordings must also be furnished
to any person requesting them. Any portion
of such recordings or transcripts that is de-
termined by an agency to be exempt from
public disclosure apparently requires a re-
corded vote evidencing such determination.

In my judgment, the complexity of these
procedural requirements is 'totally incom-
patible with the effective accomplishment
of the Board's responsibilities which often

require quick and decisive action. In sum,

I see no alternative to a complete exclusion
from the bill's provisions for .the Federal
Reserve's central banking.and bank regula-
tory functions. These include the formula-

tion and implementation of monetary policy,
discussions and decisions relating to its role

as lender of last resort, bank and bank hold-
ing company supervision, internal adminln-

trative and budgetary_ decisions necessary
to carry out these functions (including the
Board's oversight' responsibilities with re-
spect to the operations of the Federal Re-
serve Banks), and related legislative mat-
ters.

It may, of course, be claimed that certain
of the Board's responsibilities In the area of
consumer protection-Truth in Lending,
Fair Credit Billing, Equal Credit Opportu-
nity, unfair trade practices, and the like-
could come under the amibt of this legis-
lation without invoking the kind of adverse
consequences I have outlined for the central
banking functions. My mind Is open on this
question, and the Committee may wish to
consider whether the consumer functions
might be appropriately included.

I hope that these comments will be help-
ful to you and the Committee in the further
consideration of this legislation.

Sincerely yours, -

ARTiHUR F. BURNS.
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Mr. ROTH. Mr. President, will the
Senator yield?

Mr. CHILES. I yield.
Mr. ROTH. I join him in expressing

appreciation for the fine work of the

Chairman of the Federal Reserve. We
all have great respect for the splendid
job this public servant does for our Na-
tion.

There is one area in the present lan-
guage that perhaps could be clarified
without significantly changing the
intent.

I refer to page 46, exempting opening
meeting if it would lead to serious fi-
nancial speculation. The word "serious"
somewhat bothers me. It might be little

clearer. I think I understand what the

intent of the draftsman Is, But I would
propose to the Senator from Florida that
we might substitute "significant" as a

better word for the word "serious". In
paragraph (A) in line 16, I would say

"significantly endanger", and in para-
graph (B). in line 19 I would say again

"significantly frustrate". It seems to me
this is a little clearer than' the word
"serious."

Mr. CHILESW I have no objection to
that change. It might be that we should
wait until we have disposed of this
amendment before we seek that modi-
fication. But I certainly have no ob-.
jection.

Mr. ROTH. I will raise it later then.
The PRESIDING OFFICER. Who

yields time?
qMr. JAVITr Mr. President, what do

I have? Do I have 4 minutes?

'The PRESIDING OFFICER, Three
minutes.

Mr. JAVITS. I yield myself 2 minutes.
Mr. President, the major point which

is made by the Senator from Florida re-
specting what has been discussed, sig-
nificant or serious financial speculation,
as we may ultimately put it, misses the
major point that is raised by Chairman
Burns, because it is clear that the part
of the section which was not referred to
by the Senator, not wittingly or because
he is trying to mislead us in any way, but
simply because it is not part of his argu-
ment but of mine, comes in the latter
part of that particular section which
says:

This paragraph shall not apply in any in-
stance where the agency has already dis-
closed to the public the content or nature of
Its proposed action,...

I point out there that the Fed claims
that it does. It will say it is considering
possible change in the money market
situation, to buy or sell, Federal securi-
ties. Therefore, the exemption which is
granted is not nearly as tight as adver-
tised, because this is their practice.

The second thing is about keeping an
exact record. In the first place, that is
pretty murky in the way it is set forth in
the bill, but I am sure we can clarify that,
as I will with the colloquy after we have
disposed of the amendment.

But the important point on that is that
the Fed now does keep minutes and at a

later date, 45 days, actually discloses to
the public all the considerations which
have gone into the matter.

The PRESIDING OFFICER. The Sen-
ator's time has expired.
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Mr. CHILES. If the Senator needs ad-
ditional time, I yield additional time.

Mr. JAVITS. The Senator is very kind.
Mr. CHILES. I say to the first point he

has made-if we can clear this up in
colloquy, I wish to do so-certainly it
would not be the intent in any way that
the provision that said unless they had
otherwise made known that that would.
not be the general thing that they were
thinking about raising interest, it would
have to be the substance of something
that they had generally made known,
and it would not be the general thing
that would open them up to that.

I think it would clearly be and.if we
wish to make that any clearer, we can
certainly make that clearer, if the col-
loquy does not suffice, but I think it
would, that we are not talking about a
general thing in this regard. We are talk-
ing about that they make the substance
of something.

Mr. JAVITS. Using the remainder of
my time, Mr. President, I yield myself the
remaining minute. I am confident that
we can, after this amendment is dis-
posed of, work out whatever we need to
work out that is agreed upon between the
Senators managing the bill and myself in
colloquy, et cetera. That still does not go
to the main point of the loopholes that
are presented by the record in litigation
in which the burden of proof is on the
defendant, to wit, the Federal Reserve
Board. As to this issue of a disclosure of
content or intent-the word intent espe-
cially-- of its proposed action, the feel-
ings of the Board are such that the ele-
ment involved here puts the United
States and its economy and that of the
world at such hazard that it is not nec-
essary to risk in an agency which has
stood as far as honesty is concerned im-
peccable in the eyes of Americans for
many years.-

That is the summation of the argu-
ment.

Mr. President, if our time has expired,
I suggest the absence of a quorum.

Mr. TOWER. Mr. President, has all
time expired?

Mr. JAVITS...I think Senator'CnLEs
will yield the Senator some time.

The PRESIDING OFFICER. One
minute remains to the Senator from
Florida.

Mr. TOWER. Mr. President, will he
yield to me?

Mr. CHILES. I am delighted.
Mr. TOWER. Mr. President, I wish to

read into the RECORD some pertinent
testimony by Dr. Burns before the Com-
mittee on Banking, Housing and Urban
Affairs last Tuesday in response to the
question that I asked him:

Dr. BOTNS. Well, I must-say to you that
there's no piece of legislation that the Con-
gress is considering that has caused me
greater concern than the Sunshine Act. I
wish I had had the opportunity to testify
on that bill. I was never accorded the op-
portunity. There is no central bank in the
world that functions under the kinds of
restrictions that that act specifies. I think
that the authors of that act-had in mind
probably an agency such as the Interstate
Commerce Commission dealing with freight

-rates and there's a case for raising them or,
lowering them, and offhand I see no difficulty
at all in discussing a problem of that sort
in open htaring. But we at the -Federal

Reserve Board deal with the most sensitive
Issues of financial policy. We regulate banks.
We have dealings with central banks around
the country and to discuss difficulties that
individual banks face, to discuss our deal-
ings with other central banks, some of which
are In difficulty and come to us for assist-
ance, I -think would cause endless embarrass-
ment to our government, to our country.

I think the fact that the Federal Reserve
is being put under an umbrella of this type
would suggest to people abroad that the
Congress lacks confidence in its central bank
and I don't think that would help our
country at this juncture of history.

Now it's perfectly true that there are cer-
tain exemptions that the act specifies so we
could have closed meetings and yet a tran-
script would have to be kept and under the.
Public Information Act what was dismissed
might have to be made available very shortly
to the general public. 'Now I think, as you
know, we at the Federal Reserve, while we're
accused of being a secretive organization,
make all of our decisions known to the public
but after a certain lapse of time.

The PRESIDING OFFICER (Mr. TuN-
NEY). All time on the amendment has
expired.

Mr. TOWER. Mr. President, I ask
unanimous consent that I may proceed
for an additional 3 minutes.

Mr. CHILES. I yield the. Senator 3
minutes on time on the bill.

Mr. TOWER. I thank my friend.
The PRESIDING OFFICER. The Sen-

ator is recognized for 3 additional min-
utes.

Mr. TOWER. I thank my friend from
Florida-.

,, Some decisions, most of them in fact, are
made available promptly, but some are post-
poned. I think it's a very dangerous piece
of legislation and I hope.that Congress will
deliberate hard before subjecting the Fed-
eral Reserve or, for that matter, I'm not
here to argue anyone else's case, but I'm a
citizen of this country as well as chairman
of the Federal Reserve, and I don't see how
you can subject the Securities and Ex-
change Commission to the Governmeht Sun-
shine Act. It could cause endless financial
trouble.

Now, the Congress obviously is seeking to
improve the welfare of the country, but how
legislation of this sort, if financial agencies
dealing with highly sensitive, matters are
brought under the act-how that could Im-
prove the welfare of the country I don't begin
to see.

In all honesty, I don't see how we in the
Federal Reserve could function under this
legislation. We'd have a choice really be-
tween living under the law and taking great
chances with this country's problems and
future, or going underground and making our
decisions outside of the board room and
thereby breaking the law, circumventing the
law.

Now I'm not going to do--I'm- certainly
not going to do the latter and I hope that
you will not put me and my colleagues on
the Federal Reserve in the position where we
have to injure this country, and that is what
the Government Sunshine Act will do. Now.
.my language is plain but I'm answering your
question, Senator,

Mr. President, I think that the testi-
mony of Chairman Burns speaks for it-
self. Here is a man, who is a dedicated
public servant, an honest man, and one
whom I think has always been candid
with Congress when asked to appear be-
fore us before our committees.' There-
fore, his views on this matter should be
giveni very great weight.

The PRESIDING OFFICER. All time
on the amendment has expired.

Mr. CHILES. I yield myself 3 minutes
on the bill.

Mr. President, I want to answer briefly
the comments of the distinguished sen-
ior Senator from Texas, or the com-
ments, as read, by Dr. Arthur Burns.

First, I am concerned that Dr. Burns
would say that he has not been allowed
the right to testify. We solicited agency
comments many times. We sought and
had several hearings on' the bill. At no
time has Dr. Burns evidenced to the
committee or to this Senator that he
wanted the right to testify. He certainly
would have been accorded that right at
any time, had he indicated that he de-
sired the right to testify.

As to the comments that have been
raised, the distinguished Senator from
Texas was not here when we read into
the REcoRD all the' steps we had taken
to take care of any problem, any legit-
imate problem, that the Federal Re-
serve Board raised and how they would
operate. In dealing with banks, they are
completely exempted from the act. In
dealing with international monetary pol-
icy, they are completely exempted from
the act.

We have allowed them to set up a gen-
eral exemption so that they will not
have to close every meeting, to adopt
general rules to do it. We allow them to
close in one meeting up to 30 days. We
have taken, step by step, everything that
has been raised by the Federal Reserve
Board or its counsel.

In regard to the letter to the Banking
Committee, Senator PROXMIRE has said
that he cannot be in the Chamber at
this time, but he has given me the right
to say that he would oppose the amend-
ment that would exempt the Federal Re-
serve Board.

Mr. President, I yield 3 minutes on the
bill to the distinguished Senator from
Connecticut.

The PRESIDING OFFICER (Mr. TAL-
MADGE). The Senator from Connecticut
is recognized for 3 minutes.

Mr. WEICKER. Mr. President, I rise
to oppose this amendment.

The arguments presented are no dif-
ferent from those that could be pre-
sented on behalf of any of the hundreds
of Federal agencies. Either -we are going
to have a bill that brings all Government
out into the open or we are not.
' I have been through this exemption

exercise once before, in the consumer
protection bill, when we exempted labor
and the electronic broadcast media, and
so on down the line.

That is the reason why we have no
credibility as a Congress. We enunciate
these great, sweeping, broad principles
to the American people and then start
to nibble at them and carve out our own
exemption, whether it is for an executive
agency or for our political party or our
State or ourselves. All of a sudden, the
people get the feeling that we are legis-
lating for everybody else but not for
ourselves.

I completely oppose this amendment.
I -think the doings of the Federal Re-
serve Board are as much a part of the
people's business as anything else.
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For a long time, I have felt that too
much has been going on behind closed
doors, too much going on in Arthur
Burns' mind. This business of making
Arthur Burns and the Federal Reserve
Board looking sacrosanct is great, until
we get into difficulty, and then we start
to yell for scalps. Even though we are
focusing on the economy asnd give added
impetus to the Federal Reserve Board,
that is fine, but I will not go along, be-
cause of these times, with an exemption
for that Board. I think the economy of
this country is very much the business
of the American people..

Insofar as encouraging free and open
discussion is concerned, openness in our
Government has not inhibited free and
frank discussion. In fact, I believe that if
we had had freer and franker discussion
by a variety of economists, we would not
have gotten into the difficulties we are in
now. So that argument does not hold.

So far as sensitive material and the
rest are concerned, that is provided for
in the bill. This happens to be one man
who does not like to share his powers with
the American people, just as, for a long
time, Senators did not want to share
their powers with the American.people.
It is not our Government; it is not Arthur
Burns' Government. It is the people's
Government. We serve them. Can you
imagine having somebody serve you and
your not knowing what they are doing?
We serve; Arthur Burns serves. We are
not the ones telling other people what to
do.

Mr. JAVITS. Mr. President, will the
Senator yield me a few minutes?

Mr. CHILES. I yield the Senator 3
minutes.

The PRESIDING OFFICER. The Sen-
ator from New York'is recognized for 3.
minutes.

Mr. JAVITS. Mr. President, I -speak
again only because of the argument made
by Senator WEICKER, whom I respect
tremendously; but, unhappily, I must
say that the elements of inconsistency in
his argument are very glaring to me.

He speaks of an action that brings
all of government out into the open. I
think those are his exact words.

I am for the sunshine bill. I have said
many times. I am strongly for it. It is
not because what the National Security
Council does or what the Joint Chiefs
of Staff do about the security of the
United States, or what Government de-
partments do, headed by a Secretary,
often with as much power as the Fed-

*eral Reserve Board. Why? Because we
do not want to run our democracy down
the drain by any kind of principle which
is unbending and has no recognition of
the factors which are influential and
important in respect of the operation
of a country.

I will yield to no one in terms of my
own liberalism for disclosure, and so
forth, so far as the American people are
concerned. Perhaps that is why I am pro-
posing this amendment, because I rec-
ognize that there are circumstances
under which that general rule, with
which I agree thoroughly, would be self-
defeating and would-break down the very
things we are trying to assert.

So, without in any way differing with

my colleagues as to the principles which
are basically involved, I have tried to
deal with the cpecific exception which
represents the operations of the Federal
Reserve Board.

Finally, I do not think this Board is
suffering from any lack of criticism or
scrutiny. It is constantly being raked over
the coals by our beloved friend WRIGHT
PiTMAN. For a long time, he was the
chairman of the committee that could do
it. It is done constantly in banking com-
mittees of the House and the Senate and
in the country.

Arthur Burns is a popular witness be-
fore many committees, and it is precisely
because of his frankness and openness
in terms of the situation in the country.

So I beg my colleagues, for whom I
have enormous regard, to think of that
particular aspect of the matter and what
I am attempting to do in respect to this
amendment; that it does not represent
just a tribute to a-great public servant-
to wit, Arthur Burns-but that there
really are substantive issues of great del-
icacy and great jeopardy involved so far
as the economy of the country and of
the world is concerned, to bring the Cen-
tral Bank under a reform piece of legis-
lation eminently justified by the broad
bulk of everything that is done in Gov-
ernment, but which in my judgment, and
certainly in that of Arthur Burns, could
be counterproductive and regressive in
respect of the particular agency involved.

For all those reasons, Mr. President, I
hope very much 'the Senate will decide
to exempt partially-and that is what
this amendment would do-the Federal
Reserve Board.

Mr. WEICKER. Mr. President, will
the Senator yield me 2 minutes on the
bill?

Mr. CHILES. I yield.
Mr. WEICKER. I thank the distin-

guished Senator from Florida.
I respond in this way: The Senator

from Connecticut has many faults, but
inconsistency is not one of them.

Insofar as the National Security Agen-
cy and the various intelligence and law
enforcement agencies are concerned, I
have long called for oversight and for
bringing them into the act, if you will,
under the direction of the American
people. If I had my "druthers," I would
view this legislation as rather conserva-
tive, as only one step. I would sweep
everything under it.

I might add that we create the sacred
cows. There is nothing in the Constitu-
tion that gives sacred cow status to NSA,
the Federal Reserve Board, or anyone
else, and they should not have it.

I do not want to rake Arthur Burns
over the coals. I would like to know what
is going on so we never get to the point
where he has to be raked over the coals,
any more than anybody enjoys raking
the CIA or the NSA over the coals. If
we all have input at the outset, there
will not be need for any raking over the
coals. We could all share the glories and
the failures of any particular agency
or-any action of Government.

I can understand the arguments of
the distinguished Senator from New
York, and I respect his point of view;
but one thing that the Senator from

Connecticut wants to Pay is that he is
not inconsistent I would apply this
standard to all the agencies of Govern-
ment.,

The PRESIDING OFFICER (Mr.
NUNN). The time of the Senator has
expired. '

The question is on agreeing to the
amendment.

Mr. CHILES. Mr. President, I ask for
the yeas and nays.

The PRESIDING OFFICER (Mr.
NUNN). Is there a sufficient second?
There is not a sufficient second.

Mr. JAVITS. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER:.The clerk
will call the roll.

The assistant legislative clerk .pro-
ceeded to call the roll.

Mr. ROTH. Mr. President, I ask unani-
mous consent that the order for the.
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

·Mr. JAVITS. Mr. President, I demand
the yeas and nays.

The PRESIDING OFFICER. Is there
a sufficient second? There is a sufficient
second.

The yeas .and nays were ordered.
The PRESIDING OFFICER. The clerk

will call the roll.
The assistant legislative clerk called

the roll.
Mr. ROBERT C. BYRD. I.announce

that the Senator from Indiana (Mr.
BAYH), the Senator from Idaho (Mr.
CHURCH), and the Senator from Missouri
(Mr. SYMINGTON) are necessarily absent.

I further announce that the Senator
from Indiana (Mr. HARTKE) is absent on
official business.

I also announce that the Senator from
Michigan (Mr. HART) is absent because
of illness.

Mr. GRIFFIN. I announce that the
Senator from Utah (Mr. GARN) and the
Senator from Illinois (Mr. PERCY) are
necessarily absent.

I further announce that, ff present
and voting, the Senator from Utah (Mr.
GARN) would vote "nay."

The result was announced-yeas 36,
nays 57, as follows:

[Rollcall Vote No. 471 Leg.]
YEAS--36

Baker Glenn Scott, Hugh
Bellmon Grlffin Sparkman
Bentsen Hansen Stennls
Brock Helms Stevens
Brooke Javits Stevenson
Buckley Johnston Taft
Byrd, Long Talmadge

Harry F.. Jr. Mathias Thurmond
Case McGee Tower
Curtis McIntyre Williams
Dole Morgan Young
Eastland Pearson
Fong Pell

NAYS--57
Abourezk Durkin
Allen Eagleton
Bartlett Fannln
Beall Ford
Biden Goldwater
Bumpers Gravel
Burdick Hart, Gary
Byrd, Robert C. Haskell
Cannon Hatfield
Chiles Hathaway
Clark Hollings
Cranston Hruska
Culver Huddleston
Domenicl Humphrey

Inouye
Jackson
Kennedy
Laxalt
Leahy
Magnuson
Mansfield
McClellan
McClure
McGovern
Metcalf
Mondale
Montoya
Moss
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Muskie
Nelson
Nunn
Packwood
Pastore
Proxmire
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Randolph Stafford
Ribicoff Stone
Roth Tunney
Schwelker Weicker
Scott,

William .

NOT VOTING-7
Bayh Hart, Philip A. Symington
Church Hartke
Garn Percy

So Mr. JAVITS' amendment was re-
jected.

Mr. JAVITS. Mr. President, there is
one thing in the bill which needs
straightening out and it will take us just-
a minute or two to do it. That relates,
Mr. President, to the provision for keep-
ing an exact transcript which appears
at page 50, line 20, to page 51, line 2, of
the bill, which relates to the fact that it
is left unclear as to whether, notwith-
standing the fact that a significant por-
tion of the transcript may relate to mat-
ters which ought to be kept confidential,
the transcript has nonetheless to be
complete.

I would like, therefore, to have this
colloquy with the manager of the bill.

The PRESIDING OFFICER. Who is
yielding time on this?

Mr. CHILES. Mr. President, I yield
such time as we might need.

Mr. JAVITS. One minute.
The PRESIDING OFFICER. The Sen-

ate will be in order. Senators will sus-
pend until the Senate is in order.

Mr. CHILES. Mr. President, I think
perhaps the Senate might like to know
that at the conclusion of this colloquy,
and an amendment that we will adopt
by the Senator from Massachusetts, and
a corrective amendment by the Senator
from Delaware, I think we will be going
to final passage in the next few minutes.

The PRESIDING OFFICER. The Sen-
ator will proceed.

Mr. JAVITS. Mr. President, subsection
201(e) of S. 5 deals with agency prepa-
ration, maintenance, andi release of ver-
batim transcripts of closed meetings. My
reading of subsection 201(e) indicates
that an agency that closes a meeting be-
cause of the anticipated discussion of
matters covered by the exemptions of
subsection 201(b) (1)-(10) must prepare
a complete transcript or recording of
such closed meetings (except a meeting
closed pursuant to 201(b) (9)); there-
after, agencies are required to make
promptly available to the public the com-
plete transcript of discussion where no
significant portion of that discussion
contains exempt subject matter.

I want to make it clear that the bill
does not require an agency to release the
complete transcript of a properly closed
hearing merely because a less than sig-
nificant portion of the closed discussion
was of an exempt natur'e. Yet, this may
be required by the ambiguous language
contained in the text of the bill. Rather

.than nullify the apparent congressional
intent in allowing an agency to close a
meeting so as to protect sensitive mate-
rial against public disclosure, I urge that
it be made clear that subsection 201(e)
requires only that the nonsensitive por-
tion of a closed meeting be released in
its entirety, allowing the agency to with-
hold from public disclosure the admitted-
ly less than significant portion of a tran-

script relating to sensitive subject matter
protected by the act.

Mr. CHILES. Mr. President, I concur
with my colleague, the distinguished sen-
ior Senator from New York (Mr. JAVITS)
that the public benefit results obviously
intended by the transcript requirements
of subsection 201 (e) do not logically call
for release by an agency of the complete
recording of a closed meeting, but should
be limited to disclosure of the total por-
tion of such discussion not covered by one
of the bill's exemptions.

I might further add that an agency
will not have to review continually the
sensitivity of the transcripts of its board
meeting. A periodic review at reasonable
intervals is all-that is needed.

Mr. JAVITS. I thank my colleague very
much.

Mr. President, I yield the floor.
Mr. KENNEDY. Mr. President, I call up

my amendment No. 1027.
The PRESIDING OFFICER. The clerk

will state the amendment.
The assistant legislative clerk pro-

ceeded to read the amendment.
Mr. KENNEDY. Mr. President, I ask

unanimous consent that further reading
of the amendmerit be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
On page 56, strike out line 20 through line

25.
On page 57, line 1, strike out "(c)" and

insert in lieu thereof "(b)".
On. page 57, line 13, strike out "(d)" and

insert in lieu thereof "(c)".

The PRESIDING OFFICER. The
Senate will please come to order. The
Senator will suspend. The Senate is not
in order.

The Senator from Massachusetts.
Mr. KENNEDY. Mr. President, I have

had an opportunity to talk this over
with the manager and the ranking mi-
nority member.

The purpose of this amendment is to
conform the pending legislation with the
Administrative Procedure Act. It con-
forms in an area where a' contract can
be made by a hearing administrator in
a Federal regulatory agency.

Essentially this amendment would
conform the pending legislation with the
Administrative Procedure Act.

I think it would be .a worthwhile
amendment facilitating further oversight
in terms of the drafting of this bill, since
the facts that have been included con-
form very closely with the APA. I be-
lieve it to be consistent with the thrust
and the Purpose of the legislation..

Mr. -President, the Administrative
Procedure Act, establishes the general
principles and requirements which gov-
ern procedures in almost all Federal
agencies. The APA, enacted in 1946, has
stood substantially unchanged since then
except for the enactment and subsequent
amendment of the Freedom of Informa-
tion Act.

The APA took little interest and no-
tice of the substantive issues involving
ex parte communications. The legisla-
tive reports accompanying the original
bill show that the Congress was inter-
ested in achieving an internal separation
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of functions for agencies serving both
prosecutorial and judicial functions. Sec-
tion 5(c)'s limited prohibition against
ex parte communications in formal ad-
judications reflected one approach by
Congress to achieving that objective of
internal separation.

The issue of improper and detrimental
ex parte communications gained public
attention in the 1950s when several no-
toriois cases came to light, including one
involving an attempt by Presidential as-
sistant Sherman Adams to influence a
decision of the Federal Trade Commis-
sion.

Fulfilling a campaign promise to rem-
edy these kinds of incidents and to free
agency and regulatory proceedings from
the improper pressure of special inter-
ests, President John Kennedy proposed
legislation in 1961 which would have re-
quired each agency to adopt regulations
governing ex parte communications
along certain statutory guidelines. The
statutory requirements would assure,
among other things, that ex parte com-
munications in all formal proceedings
be prohibited.

Public interest spurred several con-
gressional investigations-of ex parte in-
fluences on administrative agencies, and
a handful 'of bills were introduced to
deal with various facets of the problem.

Although there was considerable dis-
cussion of various administrative reforms
during the 1960s, no legislation in this
area was enacted. In the meantime, in
response to President Kennedy's initia-
tive, the 1962 temporary Administrative
Conference prbposed a set of general
principles to guide the formulation of
agency rules in this area. The confer-
ence supported the concept of individual
agency rulemaking to deal with the ex
parte problem, and various agencies
adopted rules reflecting those proposals.

In 1963 the American Bar Association's
Administrative Law Section began a re-
view of the Administrative Procedure
Act, including its ex parte provisions.
The Senate Subcommittee on Adminis-
trative Practice and Procedure conducted
a number of hearings in the mid-1960s
on proposals to revise and reform the
APA, but the only change made in the
act involved enactment of the Freedom
of Information Act in 1966 and sub-
sequently its codification.

After several years of study by a
special ABA committee, the American
Bar Association adopted 12 resolutions
in 1970. Those resolutions proposed a
number of specific changes in the APA..
One of those resolutions, No. 4, related
to ex parte communications. The vari-
ous recommendations were translated-
into legislative proposals and consid-
ered by the Administrative Conference
of the United States.

Earlier this session I introduced a
series of bills, S. 796 through S. 800, re-
fleeting the efforts of the ABA and the
administrative conference. One of these
bills, S. 799, contains a provision to im-
plement the ABA recommeridation on
ex parte communications. Section 202
of title II of S. 5 is based on section 3
of my bill.-

Last summer, when the Government
,Operations Committee favorably re-
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ported S. 5, unanimous consent was ob-
tained to provide the Judiciary Commit-
tee an opportunity to examine section
202 of the bill. Although the Judiciary
Committee did not have the chance to
report formally on this matter before
the bill .was returned to the floor Sep-
tember 15, the Subcommittee on Admin-
istrative Practice and Procedure re-
quested agency reports and had an op-
portunity to study this section in some
detail.

My amendment, Mr. President, was
developed out of the Administrative
Practice Subcommittee's consideration
of section 202, although the amendment
has not formally been considered by the
subcommittee. The amendment is in-
tended to restore to the Administrative
Procedure Act a provision which would
be deleted by section 202(b) of S. 5. The
amendment was proposed initially by
Mr. Richard Berg, Executive Secretary
of the Administrative Conference and,
I, understand, it is acceptable to the
managers of the bill.

My amendment deletes section 202
(b), thereby leaving intact in the APA
section 554(d)'s present prohibition
against a presiding employee's consult-
ing "a person or party on a fact in issue
unless on notice and opportunity for all
parties to participate." As I understand,
section 202(b) was intended as simply a
conforming change in the APA, in view
of the more comprehensive prohibition
against ex parte contacts added by sec-
tion 202(a). However, the deleted ma-
terial in section 554(d) of the APA
covers certain communications not pro-
hibited by section 202(a)--that is, the
new provision added to the APA by sec-
tion 202(a) does not wholly overlap the
deleted APA provision, leaving 'a gap in-
the two areas: These involving ex parte
consultations, first, between the presid-
ing officer and noninteresbed persons
outside the agency, and second, between
the presiding officer and persons within
the agency.

The Attorney General's manual on the
Administrative Procedure Act, issued in
1947, clearly explained the purpose of
section 554(d) (then section 5(c) ) of the
APA as being intended-
to assure that hearings be conducted by
hearing officers wh6 have not received or ob-
tained factual information outside the rec-
ord and who are neither supervised nor di-
rected in the conduct of the hearings by
agency officials engaged in the performance
of investigative or prosecuting functions.

On the language proposed to be deleted
by S. 5 as reported, the Attorney Gen-
eral's manual states: -
the officer is prohibited from obtaining or re-
ceiving evidentiary or factual information
bearing on the issues unless, after notice, all
parties are permitted to participate. This
would apply as well to expert testimony; the
officer may not informally obtain evidentiary-
material from such experts either during or-
after the hearings, any more than he may
from other witnesses.

As to agency insiders, "permitting the
hearing officer to engage with appropri-
ate agency personnel in an analytical dis-
cussion of the record is thoroughly con-
sistent with the purposes of the act." But
the officer is not-and should not be-

able to obtain material facts or evidence
from other employees without notice to
the parties.

My amendment would thus leave pres-
ent section 554(d) of the APA without
change, carrying forward the useful ob-
jectives reflected in the initial enactment
of this section.

I should observe, Mr. President, that
section 202 of S. 5 deals only with a very
narrow area of improper communica-
tions received by Government decision-
makers. The efforts of ITT to achieve a
favorable settlement of its antitrust case
illustrate the pervasive problem of influ-
ence directed towards discretionary
prosecutorial activities. The classic San-
gamon Valley case, involving the FCC,
illustrates that informal rulemaking pro-
ceedings are also susceptible to ex parte
influence. These areas are, however, left
untouched by the provisions of S. 5.

Most of the instances of improper ex
parte communications not covered by
the Administrative Procedure Act-pres-
ently or as proposed to be amended by
S. 5-would be subject to the logging and
disclosure requirements of S. 1289, the
Open Communications Act which. I in-
troduced earlier this year. That bill
would require high-level agency officials -
to make publicly available summaries of
communications with persons outside the
agency relating to proceedings or other
substantive policy matters considered by
the agency. The Administrative Practice
and Procedure Subcommittee has begun
hearings on this bill, and will conclude
its hearings next week. This legislation'
would serve as an important corollary to
the present ex parte prohibitions con-
tained in the APA and S. 5.

Mr. President, I hope that my amend-
ment to S. 5 will be adopted by-the Sen-
ate.

It is actually a technical amendment,
and I hope the Members will be willing
to accept it.

Mr. CHILES. We certainly are willing
to accept it.

I thank the distinguished Senator from
Massachusetts for calling our attention
to this. This is the reason that the bill
was referred to his Committee on Judici-
ary and the administrative conference
has told us this needs to be done and we
are delighted the Senator called it to
our attention.

We will accept it.
Mr. KENNSDY. Mr. President, I am

prepared to vote on the amendment.
The PRESIDING OFFICER. Is all time

yielded back?
Mr. KENNEDY. I yield back the re-

mainder of my time.
Mr. CHILES. I yield back the remain-

der of my time.
The PRESIDING OFFICER. The

question is on agreeing to the amend-
ment of the Senator from Massachusetts.

The amendment was agreed to.
Mr. ROTH. Mr. President, I send an

amendment td'the desk and ask its im-
mediate consideration.

The PRESIDING OFFICER. The
amendment will be stated.

The assistant legislative clerk pro- 1
ceeded to read the amendment.

Mr. ROTH. Mr. President, I ask unani-

mous consent that further reading of
the amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:
On page 46, line 14, strike the word "se-

rious" and insert in.lieu thereof the word
"significant." At- line 16, strike the word
"seriously" and insert in lieu thereof the
word "significantly."

On line 19, strike the word 'seriously"
and insert in lieu thereof the word "signifi-
cantly,"

Mr. ROTH. Mr. President, I made ref-
erence to this proposed change in lan-
guage earlier. What I am proposing is
that on Page 46, with respect to the ex-
emptions for the Federal Reserve, that
we change the word "serious" to signifi-
cant."

I thipk the word "significant" says
more precisely what we are trying to
cover, that the Federal Reserve should
not be required to have open meetings
when there is danger of significant finan-
cial speculation.

I think that is clearer than "serious
financial speculation."

There are three different places in this
paragraph where I propose this change of

,wording from seriously to significantly.
I have discussed this with the manager

of the bill and I think it is satisfactory.
Mr. CHILES. If the Senator will.yield,

I think that "significantly" expresses the
intent of the committee when we were
trying to use "serious." I think maybe
"significant" is a better word of art.

We will certainly accept it.
Mr. JAVITS. Will the Senator yield?
Mr. ROTH. Yes.
Mr. JAVITS. I think that we should

appreciate the precisional language of
the Senator.

Mr. ROTH. I yield back the remainder
of my time.

Mr. CHILES. I yield back the re-
maindcer of my time.

The PRESIDING OFFICER. All time
has been yielded back. The question is
on agreeing to the amendment of the
Senator from Delaware.

The amendment was agreed to.
Mr. CHILES. Third reading.
The PRESIDING OFFICER. The bill

is open to further amendment. If there
be no further amendment to be proposed,
the question is on the engrossment and
third reading of the bill.

The bill was ordered to be engrossed
for a third reading and was read the third
time.

Mr. CHILES. Mr. President, I ask for
the yeas and nays.

The PRESIDING OFFICER. Is there
a sufficient second?

There is a sufficient second.
The yeas and nays were ordered.
Mr. RIBICOFF. Mr. President, I want

to take this opportunity to commend the
Senator from Florida and the Senator
from Delaware for their outstanding ef-
forts on behalf of this legislation, S. 5
and S. 9. They have been leaders and
have worked very hard in the Govern-
nent Operations Committee to make this
possible.

This legislation has great significance
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for the people of this Nation to under-
stand what we are doing in Congress
and what the executive branch is also
trying to do.

The staffs of the entire committees
also deserve praise for their hard work
cn behalf of this legislation.

.ir. JAVITS. Will the Senator yield?
Mr. RIBICOFF. I am pleased to yield

to the Senator.
Mr. JAVITS. Mr. President, having

proposed the most controversial of the
amendments in respect to the bill, I join
the chairman in complimenting them for
their very fine work, both managing
Senators.

Mr. CTILE.S. Mr. President, I thank
the distinguished chairman, also the dis-
tinguished Senator from New York. for
their kind remarks. The chairman at
all times gave us his support, in support
of the committee, and that was 'very
helpfulto us.

I join with the chairman in thanking
the staff who worked so long and so hard
on the-bill.

Mr. ROTH. Mr. Presidefit, I would just
like to add my special thanks to the'
chairman of the Government Operations
Committee. I know of no chariman who
is fairer and more cooperative with all.
members of the staff than the chairman
of the Government Operations Commit-
tee.

I would like to add my word of thanks
to the Government Operations staff and
the members of the staff of the senior
Senator from Florida as well as my own.
They have worked hard to get this legis-
lation through and, again, I believe we
are taking a step forward. I also want to
express appreciation for the significant
work on this bill done by the junior sen-
ator from Connecticut and his staff.

Mr. PERCY. Mr. President, S. 5 pro-
vides a specific exemption from open-
ness provisions for meetings that relate
to-the agency's own internal personnel
rules and practices. It also provides spe-
cific exemption for meetings relating to
the purchase of real property by an
agency.

The Federal Reserve has raised the-
question as to whether these exemptions
also apply to the 12 Federal Reserve
banks around the country over which the
Board of Governors of the Federal Re-
serve here in Washington exercises over-
sight. The Board here in Washington
discusses personnel at the Federal Re-
serve Banks around the country, sets
salaries, decides on site acquisition and
building plans, and discusses other in-
ternal practices of the Banks.

I want to make sure that these dis-
cussions by the Federal Reserve here in
Washington about the personnel of the
Federal Reserve banks around the coun-
try would also be exempt as would other
agencies with a similar structure. Sen-
at!or CHILES, is that your understanding?

Mrr. CHILES. The Senator is correct.
The regional Federal Reserve Banks
wvc-uld be treated as part of the one over-
all organization headed by the Fed-
eral Reserve Board bank in Washington.
The same is true for other agencies with
a similar regional structure.

Mr. PERCY. The Federal Reserve is'
concerned that the bill contains no prdo-

vision that would enable the Board to
deliberate and formulate legislative pro-
posals, presentations, testimony and posi-
tions without exposing them to the pub-
lic prior to their deliverance to Congress.

Under the Board's present procedures,
any statement of Board position relating
to legislative matters is subjected to
Board meeting discussion. The Board
questions whether congressional requests
foTI agency comments on proposed legis-
lation, requests for experienced assist-
ance in stated congressional efforts, or
requests for responses to congressional
inquiries are intended to be knoviw by the
public before transmission to the Con-
gress.

Senator CHILES, would such discus-
sions be exempt from the openness pro-
visions of the bill?

Ir. CHILES. If a Congressman -or a
corpmittee requests in confidence for the
views of any agency on any legislative
matter, or if it refers to testimony any
agency could close a meeting discussing
-the matter. The whole content of the
agency to provide information to a Con-
gressman or committee in confidence.
could be frustrated-if the discussion was
public. Section 2017(B) would permit an
agency to close its meeting in this in-
stance where it roust respond in confi-
dence to an inquiry from Congress or
prepare in confidence testimony to be
given later before a committee.

Mr. WEICKER: Mr. President, after a
3-year period of hearings, discussion,
and careful scrutiny, the Senate finally
has a Government in the Sunshine Act,
on the floor for its' consideration. S. 5
provides that meetings of Government
agencies be open in order to allow the
public to have the highest degree of
knowledge regarding governmental de-
cisionmaking processes.

The first sunshine legislation was in-
troducedin August, 1972. Unhappily, that
date also closely coincides with the first
reports of the Watergate abuses. Those
abuses clearly illustrate the need for an
open airing of governmental activities re-
lated to decisionmaking. S. 5, if enacted
earlier might not have provided a remedy
to the litany of abuses uncovered during
this period, but.it could have encouraged
an open atmosphere for the conduct of
the Government's-- business in public.

When governmental activities are held
ii secret behind closed doors, we have
seen where the affairs of the, Federal
Government have suffered. But, even
more important, when the public is kept
in the dark as to agency activities and the
essential decisions that affect their daily
lives, the effects could have serious
consequences.

We have heard all the arguments
against-the bill from the commissions
and agencies whose operations this bill
would bring to light. The points they
raise run the gamut from; the bill would
unnecessarily inhibit the efficient con-
duct of agency business to beliefs that
this bill would not allow a free and open
exchange of ideas and candid opinions.
What they seem to forget is the overrid-
ing responsibility to allow the public, in
order for them to participate in the
decisionmaking process,-to have an un-
fettered access to information on how
their Government operates.

Many of these agency heads do not
give the public enough credit to be able
to view their proceedings and make com-
petent Judgments as to how they per-
form their duties. The bill's expressed in-
tent to implement open meetings, not
only will foster increased public aware-
ness of how theirt overnment functions,
but it also has a dual purpose of increas-
ing the public's confidence in govern-
mental affairs.

S. 5 provides an opportunity to begin
mending some of our systemic ills by
opening the doors of Federal agencies
and removing the cloak of secrecy which
has too long been a part of the decision-
making process.

We only have to look to the States for
examples of how open meeting laws have
been accepted and regarded as successful
steps to opening agency meetings. It
must be viewed as a sad commentary
wjhen State laws on open government
date back as far as 1950 and open meet-
ings legislation are now on the statute
books of 49 States. Yet, the Congress has
.not acted until now to consider open
Government legislation that would apply
to itself and the executive agencies. The
Congress should have taken the States'
example long ago and enactedlegisla-
tion of its own.

My own State of Connecticut has had
an open meeting law relating to State
agencies since 1971. A recent act passed
by the State legislature and effective Oc-
tober 1, 1975, would extend the open
meeting provisions to' the legislative and
judicial branches.
- The risks are too great to allow the
closed- door practices of Federal agen-
cies to continue as they have in the past.
Recent revelations of abuses have only
served to increase the public's distrust of
Government activities. To let the trend
continue unabated will destroy any rela-
tionship between the public and Gov-
ernment agencies that is necessary for a
democratic nation to survive.' S. 5 pro-
vides a mechanism to restore that trust
and rebuild the confidence that is neces-
sary for any Government to function '
properly.

Mr. CLARK. Mr. President, surely
nothing is more important today than
the restoration of public confidence in
Government. In recent years that con-
fidence has sunk to an alltime low. As
pollster Lou Harris testified in hearings
held last year:

At this point in our history, the people are
roundly fed -up with what they feel is in-
competence, inefficiency, corruption, lack of
real public interest, and just plain lack of
decency in the governing circle of this
country.

hne legislation before us today, S. 5,
The Government in the Sunshine Act,
would go far to help restore public con-
fidence in Government. It is a logical ex-
tension of legislation passed by Congress
over the past decade to open the Gov-

`ernment's decisionmaking process to
public scrutiny. It will help increase the
public's faith in the integrity of Gov-
ernment, enable the people to better un-
derstand the decisions reached by the
Government and better acquaint the
citizenry with-the process by which
agency decisions are reached.

The basic principle underlying this bill
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is that the Government should conduct
the public's business in public. As John
Gardner, chairman of Common Cause,
has said:

Secrecy is fatal to accountability. Citizens
cannot hold government officials account-
able if they do not know what government
officials are doing. All of the great instru-
ments of accountability that the citizen must
depend on-Congress, the courts, the elec-
toral ,process, the press-may be rendered
impotent if the information crucial to their
functions is withheld.

It is natural that the public should be
more distrustful of Government con-
ducted in secret: Secrecy necessarily
breeds suspicion. And this suspicion
arises in large part simply because meet-
ings are closed, rather than from any
specific evidence that improper or illegal
activities are taking place behind the
locked doors. Regardless of what the
public actually 'learns about the Gov-
ernment,--the fact that this bill would
open meetings formerly closed should in
itself remove an important source of pub-
lic distrust of Government.

Second, the bill before us today would
greatly- enhance the public's understand-
ing of the decisions reached by the Gov-
ernment. The' Freedom of Information
Act enables the public to review many
of the documents on which Government
decisions are based. These constituite a
record of what has already transpired.
Yet, up to now the public has not had
full opportunity 'to observe how or why
Government officials make the important
policy decisions which they do; All too
often the meetings at which such deci-
sions are made are closed to the public.
Interested persons must content them-
selves with elementary minutes, or back-
ground papers only tangentially related
to the official agenda. Formal statements
in support of agency actions are fre-
quently too brief, or too general, to fully
explain an agency's reasoning, or the
compromises that were made. As a re-
sult, the public may not understand the
reasons an agency has acted in a certain
way, or even what exactly it has decided
to do. By requiring important decisions
to be made openly, this bill will create
better public understanding of agency
decisions.

Third, openness will significantly in-
crease cooperation between the public
and Government agencies, and promote
compliance with agency decisions. It will
enhance the public's comprehension of
the difficult choices agencies must often
make, and improve appreciation of the
problems they face. Moreover, openness
will better demonstrate what facts and-
policy considerations an agency finds
important in reaching its decision, and
whiat alternatives were considered and
rejected.

Finally, as all elements of the public
gain an equal opportunity to learn about
the issues and problems confronting
agencies, wider and more informed pub-
lic debate of the agency's policies becomes
possible. Increased public interest and
discussion cannot help but improve the
decisionmaking process.

One of the leading scholars on admin-
istrative law, Prof. Kenneth Culp Davis
of the University of Chicago Law School,
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is a strong supporter of the, Government but may actually result in the agency
in the Sunshine bill. According to Pro- finding on the merits against a party who
fessor Davis: knowingly violates the, provision.

,Open meetings would at first cause con- Mr. President, I was one of the original
sternation and opposition. But gradually sponsors of the predecessor to this bill,
open meetings would be accepted. Making S. 260 in the 93d Congress. The legisla-
-more of the realities known-to the public tion now before this body is a carefully
would facilitate criticism, and the principal drafted measure, reflecting the advice of
result would be to improve the quality of
what is done. Furthermore, the democratic many legal experts both from within and
influence would be stronger. The relation without the Government, the comments
between' agencies on the one side and media of .43 Federal agencies, and suggestions
and pressure groups on the other side would by members of Federal agencies,' Con-
be'improved, because misunderstanding re- gress, and the public. It is specially
sulting froxm partial information, as distin- designed to insure that the Government
guished from full information, would be will be able to open its activities to the
reduced. public without imposing unnecessary

Open meeting laws have been widely procedural burdens or interfering with
accepted and implemented by'the States. the Government's efficienicy or effective-
Forty-nine States now have open meet- ness. The exemptions and exceptions pro-
ing laws, and 35 States have constitu- vided in the bill are reasonable and sufmi-
tional provisions relating to open Gov- ciently flexible that none of the agencies
ernment. In' 1950, only one State had covered should find compliance unduly
such a law. Many of these laws have burdensome.
been enacted just within the past few I strongly urge my colleagues to sup-
years. Nine new laws were passed during port this bill. Open government is es-
1972-73. In 1974, 10 States strengthened sential to accountability, and account-
existing legislation. Moreover, no open ability is the very essence of democracy.
meeting law has beern repealed, though The public has every right to know how
a number have been strengthened. Sev- the Government is conducting its busi-
eral States have recently amended their ness.
constitutions to make their open gov- Woodrow Wilson put it best in 1884-
ernment provisions more comprehensive. and it is just as true today:

Forty-nine States require an open- Light is the only thing that can sweeten
meeting policy for State-level agencies. our political atmosphere-light thrown upon
Forty-four States provide for open meet- every detail of administration in the de-
ings of county and city level nonlegisla- partments-light blazed full upon every fea-
tive agencies, as well as city councils and ture of legislation-light that can penetrate
county boards. Currently, State legisla- every recess or corner in which any intrigue
tures in 35 States oper committee delib- might hide; light that will open to view the

innermost chambers of Government.erations to the public. In contrast, only
17 States opened committee meetings to Mr. CHILES. Mr. President, I ask
the public as a matter of course in 1972. unanimous consent that a summary of

Thanks, in large part, to the work of this bill be printed at the conclusion of
LAWTON CHILES, the State of Florida has my remarks and prior to passage of the
the most comprehensive open meetings bill.
law in the country. The Florida law opens The PRESIDING OFFICER. Without
to the public all discussions and delibera- objection, it is so ordered.
tions of government where "official acts There being no objection, the sum-
are to be taken." Since its passage in mary ordered to be printed in the REC-
1967, Florida's "Sunshine Law" has been ORD, as follows:
well received by the judiciary. The courts TITLE II-AGENCY POCEDUnES
have neither significantly limited the SECTION 201-OPEN AGENCY MEETINGS

broad scope of the law, nor riddled it Section 201. (a) Provides that all meetings
with exceptions. Indeed, the judicial ac- between the heads of multi-headed Federal
ceptance of this strong open government agencies shall be open to the public. An
law has fostered the development of agency is defined as in the Administrative
similar laws in other States. ' Procedure Act, but only those agencies are

Just as the open meetings provision covered which are headed by two or more
will expose the conduct and disposition -individual members. A majority of such
of official government business to public members must also be -appointed by -the

President, with the advice and consent of the
scrutiny, (so a second provision of S. 5 Senate. The Justice Department has tenta-
prohibiting ex parte contracts will insure tively estimated that 47 agencies would be
openness in the way the Government de- covered by this meeting. Because of the
cides formal adjudication and rule- unique nominating and confirmation process

-making proceedings.' governing appointments to the Federal Elec-

Ex parte contacts made secretly be- ecific reference.Ex parte contacts made secretly be- tions Commission, this agency is included by
specific reference..tween one party to a proceeding and an

A meeting is defined as the deliberationsagency official prevent other interested of the number of agency members needed to
parties from countering the arguments take action on behalf of the agency where
presented. They may also make it im- such deliberations concerns the joint con-
possible for the public to understand why duct or disposition of official agency business.
an agency decided the case as it did. Such SEC. 201. (b) Establishes the 10 grounds
contacts make it difficult for Congress to under which an agency may vote to close
exercise effective oversight of the prac- meetings or a portion of a meeting despite
tices and policies of regulatory agencies. the requirements of subsection (a). Closing

meetings on these grounds is permissive, not
In short, ex parte contacts are totally in- m tory. In addition to losing a meeting,mandatory. In addition to closing a meeting,consistent with the democratic principle an agency may, on the same grounds, with-
of open government. Section 202 of the hold information about the meeting other-
bill provides clear notice to all concerned wise required by the section to be disclosed.
that such contacts are not- only illegal, The exemptions are as follows:
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(1) Allows a meeting to be closed if infor-

mation to be presented has been lawfully re-
quired to be kept secret by an Executive order
in the interests of national defense or for-
eign policy. Where such is the case, other
law would make the closing of such a meet-
ing mandatory rather than permissive. The
wording follows exactly one of the amend-
ments to the Freedom of Information Act
enacted last year.

(2) Provides that portions of a meeting
may be closed if the meeting is concerned-
with the agency's own internal personnel
rules and practices.

(3) Allow a portion 'of a meeting to be
closed if the nature of information presented
at the meeting constitutes an unwarranted
invasion of personal privacy. For instance, a
meeting might be closed if the committee
was concerned with discussing the compe-
tence of the president of a company regu-
lated by that agency.

(4) Exempts meetings which might in-
volve accusing any individual or corporation
of a crime or formally censuring such a per-
son. An agency mlight close under this ex-
emption a meeting discussing whether to in-
vestigate the possibility that a -person had
submitted fraudulent documents to the
agency.

(5) Allows a meeting to be closed if It
would disclose information from investiga-
tory records compiled for -either civil or cri-
nminal law enforcement purposes. However,

the meeting could be closed only to the ex-
tent that such disclosure of, records would
interfere with enforcement proceedings, de-
prive a person of a right to a fair trial or an
impartial adjudication, constitute an unwar-
ranted invasion of personal privacy, disclose
the identity of an informer, disclose con-
fidential information furnished only by a
confidential source in the course of a crimi-
nal investigation, disclose investigative tech-
niques and procedures, or endanger the life
or physical safety of law enforcement person-
nel. This exemption is the same as one of the
amendments to the Freedom of Information
Act enacted last year.

(6) Exempts meetings disclosing trade
secrets of financial-or commercial informa-
tion where the agency has no legal right to
get such information or where disclosure
would substantially injure a person's com-
petitive position. This covers not only trade
secrets, but such additional information as a
company's financial status.

(7) Exempts certain specified types of dis-
cussions where premature disclosure- of the
agency's thinking could destroy the ability of
the agency to carry out its responsibilities.
The exemption only applies to instances
where the agency has not already announced
it-is considering taking the action under dis-
cussion. For example, If an agency has issued
a proposed rule, further discussion of the
proposed rule could not be closed under this
provision. Furthermore, to be applicable, the
discussion must also meet one of two addi-
tional specified conditions.

Subparagraph (1) makes the provision ap-
plicable to the SEC, the FDIC, the Federal
Reserve Board, and similar agencies that reg-
ulate currencies, securities, commodities or
financial institutions. Where premature dis-
cusslon of issues by these agencies would
lead to serious financial speculation, or en-
danger the stability of any.institution, the
meeting may be closed. A Federal Reserve
'Board discussion of the precarious financial
state of a member bank could be -closed un-
der this provision. An SEC discussion
whether to order trading of a certain stock
suspended would also be included.

Subparagraph (2) applies, to actions by
any agency where premature disclosure of
the agency's plans would seriously frustrate
the agency's implementation of the agency's
action. An example would include disclosure
that the agency is considering an embargo on
the import of certain goods where public

disclosure of the agency's actions would lead
to a rush of Imports and defeat the purpose
of the proposed regulation.

Subparagraph (3) applies to agency pur-
chase of real estate. Public disclosure of the
agency's interest in certain property would
drive up the price of land.

(8) Applies to bank examination reports
and other similar audits-prepared by such
banking agencies as the FDIC, the Federal
Reserve Board, and the Federal Rome Loan
Bank Board: This provision is identical to
one in the Freedom of Information Act.

(9) Relates to discussions concerning the
initiation, conduct, or disposition of an ad-
judication governed by Section 554 of Title 5,
U.S.C. or another similar statue. This provi-
sion exempts discussion of any particular
case being litigated before the agency pur-
suant to the rules of the Administrative
Procedure Act governing adjudication. For
example, review by the FTC of the hearing
record in a case accusing a particular com-_
pany of false and misleading advertising
would be exempted. Such discussions are
more quasi-judicial than quasi-legislative in
nature and hence are less conducive to a dis-
cussion in the open. Decisions in such cases
·must be based solely on the record of the
-case. Section 202 of the Act, on ex parte dis-
cussion, will assure that the Commissioners
do not have -any unannounced meetings with
.other persons about the merits of such ad-
judication. The exemption also applies to
agency consideration of litigation in federal
or state court. This would, for example, cover

*agency discussion of appropriate legal strat-
egy in such a case.

(10) Allows the closing of a meeting If
information presented at the meeting would
disclose matters which must be kept confi-
dential because of another statute specifi-
cally applying to particular types of infor-
mation. For example, an individual's income
tax returns would be covered by this ex-
emption. This paragraph applies only to stat-
utes which mandate that particular infor-
mation be kept confidential, and not to such
laws as the Freedom of Information, Act,
where the matter is left to the discretion of
the agency.

Section 201(c). Establishes the prbcedures
an agency must follow if it wishes to close
a meeting.

Paragraph (1) provides that a meeting
mav be closed, or information withheld, only
by a majority vote of the entire membership
of the agency. Generally a separate vote must
be taken on each meeting the agency wishes
to close. A single vote can be taken, however,
to close a series of meetings, where all.
the meetings will be held within a 30 day
period, and involve the same issues.

Each-vote must be recorded, afid must be
made public by the agency one day after the
vote. No proxies are allowed.

A person whose interests may be directly
affected by the meeting may request that the
agency close portions of a meeting on the
grounds of -personal privacy that the meet-
ing will involve him in criminal charges, or
that it involves information derived from
an investigating life. The agency must then
vote on whether to close the meeting if one
or more commissioners requests such a vote.

Paragraph (2) requires an agency to make
public a full written explanation: of its deci-,
sion to close any meeting. A list of persons
expected to attend the closed meeting and
their affiliation must also be made public.

Paragraph (3) establishes special proced-
ures for agencies that may have to close a
majority of their meetings for the reasons
outlined in Paragraphs 6, 7A, 8, or 9. These
paragraphs -will be -especially relevant to
'those agencies which- have special need for
confidentiality because they deal extensively
In sensitive financial matters or formal ad-
judication. Where an agency must close a
rmajority of its meetings for such reasons, as
will perhaps be so in the case of the SEC,

the NLRB, or the Federal Reserve Board. the
agency will be able to adopt a general regu-
lation spelling out the meetings that will
have to be closed. The agency will then be
allowed to follow an expedited procedure to
close each particular meeting and to an-
-nounce such meeting to the public.

Section 201(d); Requires advance public
notice of all agency meetings.

Paragraph (1) requires the agency in most
cases to publicly announce the date, place,
subject matter of a meeting and whether the
meeting is open or closed, at least one week
prior to the meeting. If the members vote
that agency business requires a meeting at
an earlier date, the required public notice
must be provided at the earliest practicable
date. If the subject matter of a meeting, or
open status of a meeting, must be changed
after the initial announcement, the agency
may vote to do this also.

Section 201(e). Requires that a complete
transcript or electronic recording be made of
each meeting the agency votes'to close, un-
less it is a meeting concerned solely with
cases under adjudication The agency must
promptly provide to the public the portions
of each transcript or electronic recording
which does not disclose infoimation that
would justify closing a meeting pursuant to
subsection (b). Copies of such transcripts, or
transcriptions of the tapes, must be provided
any person at the actual cost of duplication
-or transcription. The transcripts or tapes
must be maintained by the agency for two
years, or for one year after the conclusion of
the proceeding to which they relate, which-
ever is later. -

Section 201(f). Requires each agency to
promulgate regulations implementing the re-
quirements of subsections (a) through (e)
within 180 days after enactment of the Act.
If an agency does not promulgate regulations
within 180 days, any person may bring a
proceeding in the US. District Court for the
District of Columbia to compel issuance of
'the regulations. Any person is given the right
-to challenge in the D.C. Court of Appeals the
'adequacy of the regulations. issued under
this subsection.

Section 201(g). Gives the U.S. district
courts jurisdiction to enforce the require-
ments of subsections (a) through (e) by
declaratory judgment, injunctive relief; oZ
other appropriate relief. Any person may
bring an action in the district where he re-
sides or has his business, or where the
agency is headquartered, within 60 days after
the holding of the meeting in question. If-
there was no public announcement of a
meeting until after it was held, the suit must
then be brought within 60 days after such
public announcement of the meeting. Be-
fore instituting a suit, the plaintiff is re-
quired to notify the agency and give the
agency a reasonable period of time, not to
exceed 10 days, to correct the asserted viola-
tion. If the plaintiff is seeking to force the
agency to open a meeting which has not yet
been held, it need give the agency a maxi-
mum of only 2 days to act. The burden Is
on the agency to sustain its action. The dis-
trict courts may grant appropriate equitable
relief, such as ordering release of the tran-
script of an illegally closed meeting. The
section does not confer any new jurisdiction
on district courts, however, to invalidate an.
agency action taken at an illegally closed
meeting.

Section 201(h). Allows any Federal court,
otherwise authorized by law to review any
agency action, to review an agency's com-
pliance with this section. Such review may
be conducted at the request of any person
having standing. The reviewing court can,
afford any relief it deems appropriate, in-
cluding reversing the action taken at an
illegal meeting.

Section 201(i). Allows a court to award
reasonable costs of litigation brought under
this section to either of the parties. The
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costs may be awarded against an individual
commissioner only if the court finds his vio-
lation of the statute was intentional and
repeated. Costs may be awarded against the
plaintiff only If the court finds the suit was
brought for frivolous or dilatory reasons.

' SECTION 203-MISCELLANEOUS

Subsection (a) provides 'that with the
exception of such specific provisions as
201(e) governing the public's access to
transcripts of closed meetings, nothing in
Title II is intended to increase or decrease
the public's right to obtain actual copies of
documents under the Freedom of Informa-
tion Act. Access to such written documents
will continue to be governed as-before by the
Freedom of Information Act. The subsection
also specifies that nothing in Title II au-
thorizes the withholding of any Information
from Congress. The requirements of the
Federal Records Act to retain documents for-
specified lengths of time are held inap-
plicable.

Subsection (b) provides specifically that
nothing in the bill is intended to affect the
applicability of the Privacy Act.

PROCED1URAL SHORTCUTS

The following is a list of the provisions
which have been included in the bill in order
to give agencies the procedural flexibility
they need, and in order to protect the agen-
cies from unnecessarily burdensome require-
ments:

(1) Section 201 (a), (c) (2)
An agency may vote to close a meeting, to

change the subject of a meeting, schedule a
meeting less than seven days In advance by
polling all its members. Thus, no time con-
suming meeting between the agency heads
themselves will be necessary.

(2) Section 201(c) (1)
If the agency meets for more than 1 day

on the same issue it can vote once to close
all the meetings for the next 30 days on the
same subject. Repeated votes will not be
necessary.

(3) Section 201 (d)
Where agency business requires, the agency

may give less than .seven days notice of a
meeting. An agency may change the sub-
ject matter -of a meeting.it has already an-
nounced where agency business requires.
Finally, if the agency business requires, the
agency may vote to close at any time a meet-
ing which previously it had announced would
be open. In all these cases, the only require-
ment is that the agency vote that the meet-
Ing or the change Is necessary and announce
the Information to the public-at the earliest
practicable opportunity. Thus an agency will
retain necessary administrative flexibility at
all times.

(4) Section 201(c) (3)
Any agency that must close a majority of

its meetings because of the reasons specified
in paragraphs 6, 7A, 8 or 9 of 201(b) may
utilize special, expedited procedures. Such an
agency may adopt a general regulation speci-
fying the types of meetings that will be
closed. It then need only confirm by vote at
the beginning of the meeting that the meet-
ing does in fact involve sensitive matters
covered by these exemptions. Notice of the
date, place, and subject matter of the meet-
ing must be made as soon as practicable, but
not necessarily as much as seven days 'in
advance of the meeting. In such case, no
explanation need be given of why each such
meeting must be closed to the public.

(5) Setcion 201(e)
If an agency opens a meeting to the public

it need not keep any verbatim record of the
proceedings. Verbatim records of most closed
meetings are required, but an agency need
not keep a transcript of every such meeting.
Instead, it may Just make an electronic re-
cording of the closed meeting.

(6) Section 201(e)
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The requirement that an agency keep a

record of any meeting that it closes does nol
apply to meetings discussing adJudication,
and thus closed pursuant to 201(b) (9).

7) Section 201(e)
An agency is only required to release the

tape or the transcript of a closed meeting
to the public if the agency determines that
it does not disclose Information which should
be kept confidential pursuant to subsection
(b). An agency does not have to edit the
record of a closed meeting word for word to
remove confidential matter. An agency would
have to disclose the record of a meeting only
If no significant portion of the discussion of
the agenda item contained confidential mate-
rial. Any individual who wants a transcript
of a tape that is disclosed to the public would
have to pay for it himself.

Mr. CTILES. Mr. President, I pay par-
ticular thanks and appreciation to the
following members of my staff who have
worked very hard on this bill, George
Patten, Margaret Maruschak, Vicki
Smith of my staff, Pam Weller of Sena-
tor STONrE'S staff, and Paul Hoff, Marilyn
Harris, and Jim Davidson of the staff of
the Government Operations Committee.
In addition, Prof. Dick Stewart gave val-
uable assistance in the early drafting
stages.

Also, to the members and staff of Com-
mon Cause-David Cohen, Fred Wert-
helmer, and Ann McBride-whose ef-
forts were invaluable both in developing
'this resolution and working for its pas-
sage. Without the valuable assistance
from Common Cause, the progress of this
legislation would have been much slower.

The PRESIDING OFFICER. The
question is; Shall the bill pass? The yeas
and nays have been ordered, and the
clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. ROBERT C. BYRD. I announce
that the Senator from Indiana (Mr.

-BAYH), and the Senator from Missouri
(Mr. SYMIINGTON), are necessarily ab-
-sent.

I further announce that the Senator
from Indiana (Mr. HARTKE), is absent on
official business.

Mr. HUGH SCOTT. I announce that
the Senator from Utah (Mr. GARN), the
Senator from Michigan (Mr. GsRIrgn),
and the Senator from Illinois (Mr.
PERCY) are necessarily absent.

I further announce that, if present
and voting, the Senator from Utah (Mr.
GARN) and the Senator from Illinois
(Mr. PERCY), would each vote "yea."

The result was announced-yeas 94,
nays 0, as follows:

[Rollcall Vote No. 472 Leg.]
YEAS-94

Abourezk Church
Allen Clark
Baker Cranston
Bartlett Culver
Beall Curtis
Bellmon Dole
Bentsen Domenici
Biden Durkin
Brock Eagleton
Brooke . Eastland
Buckley Fannin
Bumpers Fong
Burdick Ford
Byrd, Glenn

Harry F., Jr. Goldwater
Byrd, Robert C. Gravel
Cannon Hansen
Case Hart, Gary
Chiles : Hart, Philip A.

Haskell
Hatfield
Hathaway
Helms
Hollings
Hruska
Huddleston
Humphrey
Inouye
Jackson
Javits
Johnston
Kennedy
Laxalt
Leahy
Long
Magnuson
Mansfield
Mathias

McClellan
McClure
McGee
McGovern
McIntyre
Metcalf
Mondale
Montoya
Morgan
Moss
Muskie
Nelson
Nunn

Bayh -
.Garn

The bill
passed, as fo

S 19445
Packwood Stafford
Pastore Stennis
Pearson Stevens
Pell Stevenson
Proxmire Stone
Randolph Taft
Riblcoff Talmsdge
Roth Thurmond
Schweiker Tower
Scott, Hugh Tunney
Scott, Weicker

William L. Williams
Sparkman Young -

NAYS-0

NOT VOTING--6
Grifin -Percy
Hartke Symington-

(S. 5), as amended, was
allows:

S. 5
An act to procvide that meetings of Govern-

ment agencies shall be open to the public,
and for other purposes
Be it enacted by the Senate and House of

Representatives of the United States of
America in Congress assembled,

SECTION 1. SHORT TrTLE.-This Act may
be cited as the "Government in the Sun-
shine Act".

SEC. 2. DECLARATION OF POLICY.-It is here-
by declared to be the policy of the United
States that the public is entitled to the
fullest practicable information regarding the
decisionmaking process of the Federal Gov-
ernment. It is the purpose'of this Act to
provide the public with such information,
while protecting the rights of individuals
and the ability of the Government to carry
out its responsibilities.

SEC. 3. DENrrTIONs.--For purposes of this
Act the term, "person" includes an individ-
ual, partnership, corporation, association.
or public or private organization other than
an agency.

SEC. 4. (a) This section applies, according
to the provisions thereof, to the Federal
Election Commission and to any agency, as
defined in section 551(1) of title 5, United
States Code, where the collegial body com-
prising the agency consists of two or more
individual members, at least a majority of
whom are appointed to such position by the
President with the advice and consent of
the Senate. Except as provided in subsec-
tion (b), all meetings of such collegial body,
or of a subdivision thereof authorized to take
action on behalf of the agency, shall be open
to the public. For purposes of this section,
a meeting means the deliberations of at
least the number of individual agency mem-
bers required to take action on behalf of
the agency where such deliberations concern
the joint conduct or disposition of official
agency business.

(b) Except where the agency finds that
the public interest requires otherwise, (1)
subsection (a) shall not apply to any agency
meeting, or any portion of an agency meet-
ing, or to any meeting, or any portion of
a meeting, of a subdivision thereof author-
ized to take action on behalf of the agency,
and, (2) the requirements of subsections (c) .
and (d) shall not apply to any information
pertaining to such meeting otherwise re-
quired by this section to 'be disclosed to the --
public, where the agency, or the subdivision
thereof conducting the meeting, properly
determines that such portion or portions of
its meeting, or such information, can be rea-
sonably expected to-

(1) disclose matters .(A) specifically au-
thorized under criteria established by an
Executive order to be kept secret in the in-
terests of national defense or foreign policy
and (B) are in fact properly classified pursu-
ant to such Executive order;

(2) relate solely to the agency's own in-
ternal personnel rules and practices;

(3) disclose information of a personal na-
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ture where disclosure would constitute a
clearly unwarranted invasion of personal
privacy;

(4) involve accusing any person of a crime,
or formally censuring any person;

(5) disclose information contained in in-
vestigatory records compiled for law enforce-
ment purposes, but only to the extent that
the disclosure would (A) interfere with en-
forcemnent proceedings, (B) .deprive-a person
of a right to a fair trial or an impartial ad-
judication, (C) constitute an unwarranted
invasion of personal privacy, (D) disclose the
identity of a confidential source, (E) in the
case of a record compiled by a criminal law
enforcement authority in the course of a
criminal investigation, or by an agency con-
ducting a lawful national security intelli-
gence investigation, disclose confidential in-
formation furnished only by the confidential
source, (F) disclose investigative techniques
and procedures, or (0) endanger the life or
physicial safety of law enforcement person-
nel;

(6) disclose trade secrets, or financial or
commercial information obtained from any
person, where such trade secrets or other in-
formation could -not be obtained by the
agency without a pledge of confidentiality,
or where such information must be withheld,
from the public in order to prevent sub-
stantial injury to the competitive position,
of 'the person to whom such information
relates: -

(7) disclose information which must be
withheld from the public in order to avoid
premature disclosure of an action or a pro-
posed action by-

(A) an agency which regulates currencies,
securities, commodities, or financial institu-
·tions where such disclosure would (i) lead to
significant financial speculation in curren-
cies, securities, or commodities, or (ii) sig-
nificantly endanger the stability of any fi-
nancial institution; /

(B) any agency where such disclosure
would significantly ,frustrate implementation
of the proposed agency action, or private ac-
tion contingent thereon; or

(C) any agency relating to the purchase by
such agency of real property.
This paragraph shall not apply In any in-
stance where the agency has already dis-
closed to the public the content or nature
of its proposed action, or where the agency
is required by law to make such disclosure
on its own initiative prior to taking final
agency action on such proposal;

(8) disclose information contained in or
related to examination, operating, or condi-
tion reports prepared by, on behalf of, or for
the use of an agency responsible for the regu-
lation or supervision of financial institutions;

(9) specifically concern the agency's par-
ticipation. in a civil action in Federal or
State court, or the initiation, conduct, or
disposition by the agency of a particular
case of formal agency adjudication pursuant
to the procedures in section 554 of title 5,
United States Code, or otherwise involving
a determination on the record after oppor-
tunity for a hearing; or

(10) disclose information required to be
withheld from the public by any other stat-
ute establishing particular criteria or refer-
ring to particular types of information.

(c) (1) Action under subsection (b) shall
be taken only when a majority of the entire
membership of toe agency, or of the sub-
division thereof authorized to conduct the
meeting on behalf of the agency, votes to
take such action. A separate vote of the
agency members, or the members of a sub-
division thereof, shall be taken with respect
to each agency meeting a portion or portions
of which are proposed to be.closed to the
public pursuant to subsection (b), or with
respect to any information which is proposed

, to be withheld Under subsection (b). A single
vote may be taken with respect to a series
of meetings, a portion or portions.of which

are proposed to be closed to the public, or
with respect to any information. concerning
such series of meetings, so long as each meet-
ing In such series involves the same particu-
lar matters, and is scheduled to be held no
more than thirty days after the Initial meet-
ing in such series. The vote of each agency
member participating in such vote shall be
recorded and no proxies shall be allowed.
Whenever any person whose interests may be
directly affected by a meeting requests that
the agency close a portion or portions of the
meeting to the public for any of the reasons
referred to in paragraphs (3), (4), or (5) of
subsection (b), the agency shall vote whether
to close such meeting, upon request of any
one of its members. Within one day of any
vote taken pursuant to this paragraph, the
agency shall make publicly available a writ-
ten copy of such vote.

(2) If a meetihg or portion thereof is close
to the public, the agency shall, within one
day of the vote taken pursuant to paragraph
(1) of this subsection, make publicly avail-
able a full written explanation of its action
closing the meeting, or portion thereof, to-
gether with a list of all persons expected to
attend the meeting, and their affiliation.

(3) Any agency, a majority of whose meet-
ings will properly be closed to the public, in
whole or in part, pursuant to paragraphs
(6), (7)(A), (8), or (9) of subsection (b),
or any combination thereof, may provide by
regulation for the closing of such meetings,
or portion of such meetings, so long as a
majority of the members of the agency, or
of the subdivision thereof conducting the
meeting, votes at the beginning of such
meeting, or portion thereof, to close the
meeting, and a copy of such vote is made
available to the public. The provisions of
this subsection, and subsection (d), shall
not apply to any meeting to which such
regulations apply: Provided, That the agency
shall, except to the extent that the provi-
sions of subsection (b) may apply, provide
the public with public announcement of the
date, place, and subject matter of the meet-
ing at the earliest practicable opportunity.

(d) In the case of each meeting, the
agency shal make public announcement, at
least one week before the meeting, of the
date, place, and subject matter of the meet-
ing, whether open or closed to the public,
and the name and phone number of the of-
ficial designated by the agency to respond
to requests for information about the meet-
ing. Such- announcement shall be made un-
less a majority of the members of the agency,
or of the members of the subdivision thereof
conducting the meeting, determines by a
vote that agency business requires that such
meetings be called at an earller date, in
which case the agency shall make public
announcement of the date, place, and sub-
ject matter of such meeting, and whether
open or closed to the public, at the earliest
practicable opportunity.' The subject mat-
ter of a meeting, or the determination of
the agency to open or close' a meeting, or
portion of a meeting, to the public, may
be changed following the public announce-
ment required by this paragraph if, (1) a
majority of the entire membership of the
agency, or of the subdivision thereof con-
ducting the meeting, determines by. a vote
that agency business so requires, and that
no earlier announcement of the change was
possible, and, (2) -the agency publicly an-
nounces such change at the earliest prac-
ticable opportunity. Immediately following
the public announcement required by this
paragraph,. notice of such announcement
shall also be submitted for publication in
the Federal Register.

(e) A complete transcript or electronic
recording adequate to fully record the pro-
ceedings shall be made of each meeting, or
portion of a meeting, closed to the public,
except for a meeting, or portion of a meet-
ing, closed to the public pursuant to para-

graph (9) of subsection (b). The agency
shall make promptly available to the public,
in-a place easily accessible to the public, the
complete'transcript or electronic recording
of the discussion at such meeting of any
item on the agenda, or of the testimony of
any witness received at such meeting, where
no significant portion of such discussion or
testimony contains any information specified
in paragraphs (1). through (10) of subsec-
tion (b). Copies of such transcript, or a
transcription of such electronic recording
disclosing the identity of each speaker, shall
be furnished to any person at the actual
cost of duplication or transcription. The
agency shall maintain a complete verbatim
copy of the transcript, or a complete elec-
trqnic recording of each meeting, or portion
of a meeting, closed to the public, for a
period of at least two years after such meet-
ing, or until one year after the conclusion
of any agency proceeding with respect to
which the meeting, or a portion thereof,
was held, whichever occurs later.

(f) Each agency subject to the require-
ments of this section shall, within one hund-
red and eighty days after the enactment of
this Act, following consultation with the
Office of the Chairman of the Administra-
tive Conference of .the United States and
published notice in the Federal Register of
at least thirty days and opportunity for writ-
ten comment by any persons, promulgate
regulations to implement the requirements
of subsections (a) through (e) of this sec-
tion. Any person may bring a proceeding
in the United States District Court for the
District of Columbia to require an agency
to promulgate such regulations if such
agency has not promulgated such regula-
tions within the time period specified herein.
Any person may .bring a proceeding in the
United States Court of .Appeals for the Dis-
trict of Columbia to set aside agency regula-
tions issued pursuant to this subsection that
are not in accord with the requirements of
subsections (a) through (e) of this section,
and to require the promulgation of regula-
tions that are in accord with such subsec-
tions.

(g) The district courts of the United
States have jurisdiction to enforce the re-
quirements of subsections (a) through (e)
of this section by.declaratory Judgment, in-
junctive relief, or other relief as may be
appropriate. Such actions may be brought by
any person against an agency or its members
prior to, or within sixty days after, the meet-
ing out of which the violation of this sec-
tion arises, except that if public announce-
ment of such meeting is not initially pro-
vided by the agency in accordance with the
requirements of this section, such action
may be instituted pursuant to this section
at any time prior to sixty days after. any
public announcement of such meeting. Be-
fore bringing such action, the plaintiff shall
first notify the agency of his intent to do
so, and allow the agency a reasonable pe-
riod of time, not to exceed ten days, to
correct any violation of this section, except
that such reasonable period of time shall not
be held to exceed two working days where
notification of such violation is made prior-
to a meeting which the agency has voted
'to close. Such actions may be brought in
the district wherein the plaintiff resides, or
has his principal place of business, or where
the agency in question has its headquarters.
In such actions as defendant shall serve his
answer within twenty days after the serv-
ice of the complaint. The burden is on the
defendant to sustain his action. In deciding
such cases the court may examine In camera
any portion of a transcript or electronic re-
cording of a meeting closed to the public,
and may take such additional evidence as

-it deems necessary. The court, having due
regard for orderly administration and the
public Interest, as well as the interests of
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the party, may grant such equitable relie:
as it deems appropriate, Including granting
an injunction aaginst future violations o:
this section, or ordering the agency to makt
available to the public the transcript or elec.
tronic recording of any portion -of a meet.
ing imporperly closed to the public. Excepl
to the extent provided in subsection (h) o:
this section, nothing in this section confers
jurisdiction on any district court to set aside
or invalidate any agency action taken or
discussed at an agency meeting out of which
the violation of this section arose.

(h) Any Federal court otherwise author
ized by law to review agency action may, al
the application of any person properly par-
ticipating in the proceeding pursuant t(
other applicable law, inquire into violations
by the agency of the requirements of thi,
section, and afford any such relief as it deems
appropriate.

(I) The court may assess against any party
reasonable attorney fees and otber-litigation
costs reasonably incurred by any other party
who substantially prevails in any action
brought in accordance with the provisions of
subsection (f), (g), or (h) of this section.
Costs may be assessed against an individual
member of an agency only in the case where
the court finds such agency member has in-
tentionally and repeatedly violated this sec-
tion, or against the plaintiff where the court
finds that the suit was initiated by the
plaintiff for frivolous or dilatory purposes. In
the case of apportionment of costs against an
agency, the costs may be assessed by the
court against the United States.

(j) The agencies subject to the require-
ments of this section shall annually report
to Congress regarding their compliance .with
such requirements, including a tabulation of
the total number of agency meetings open
to the public, the total number of meetings
closed to the public, the reasons for closing
such meetings, and a description of any liti-
gation brought against the agency under this
section.

SEC. 5. (a) Section '557 of title 5, United
States Code, is amended by adding at the
end thereof the following new subsection:

"(d) In any agency proceeding which is
subject to subsection (a) of this section,
except to the extent required for the disposi-
tion of ex parte matters as authorized by
law-

"(1) no interested -person outside the
agency shall make or knowingly cause to be
made to any-member of the body comprising
the agency, administrative law judge, or
other employee who is or may reasonably
be expected to be involved in the decisional
process of the proceeding, an ex parte com-
munication relevant to the merits of the
proceeding;

"(2) no member of the body comprising
the. agency, administrative law judge, or
other employee who is or may reasonably be
expected to be involved in the decisional
process of the proceeding, shall make or
knowingly cause to be made'to an interested
person outside the. agency an ex parte com-
munication relevant to the merits of the
proceeding;

"(3) a member of the body comprising the
agency, administrative law Judge, or other
employee who is or may reasonably be ex-
pected to be involved in the decisional proc-

,ess of such proceeding whb receives, or who
makes, a communication in violation of this
subsection, shall place on the public record
of the proceeding:

"(A) written communications transmitted
in violation of this subsection;

"(B) memorandums stating the substance
of all oral communications occurring in vio-
lation of this subsection; and

"(C) responses to the materials described
in subparagraphs (A) and (B) of this sub-
section;

f "(4) upon receipt of a commui
g knowingly made by a party, or wh
f knowingly caused to be made by a I
e violation of this subsection; the

administrative law judge, or other ei
presiding at the hearing may, to the

t consistent with the interests of just
f the policy of the underlying statutes,
5 the person or party to show cause i

e claim or interest in the proceeding
not be dismissed, denied, dlisregar,
otherwise adversely affected by virtue
violation;

"(5) the prohibitions of this sut
tshall apply at such time as the agen

designate, but in no case shall the,
o later than the time at which a procee
s noticed for hearing unless the person 1

sible for the communication has kn¢
s that it will be noticed, in which ca

prohibitions shall apply at the time
acquisition of such knowledge.".

(b) Section 551 of title 5, United
Code, is amended-

(1) by striking out "and" at the
, paragraph (12);

(2) by striking out the "act." at the
1 paragraph (13) and inserting in lieu

"act; and"
(3) by adding at the end thereof t:

Jowing new paragraph:
"(14' 'ex parte communication' me.

oral or written communication not
public record with respect to which r

.able prior notice to all parties is not g
4c) Section 556(d) of title 5, United

Code, is amended by inserting betwe.
third and fourth sentences thereof tl
lowing new sentence: "The agency m
the extent consistent with the intern
Justice and the policy of the underlyini
utes administered by the agency, cons
violation of section 557(d) of this titli
cient grounds for a decision adverse
party who has knowingly committed
violation or knowingly caused such vic
to occur.".

SEC. 6. (a) Except as specifically pr,
by section 4, nothing in section 4 donfe
additional rights on any person, or limi
present rights of any such person, to i:
or copy, under section 552 of title 5, I
States Code, any documents or other x
material within the possession of any al
In the case of any request made pursu:
section 552 of title 5, United States Cc
copy or inspect the transcripts or elec
recordings described- in section 4(e)
provisions of this Act shall govern wl
such transcripts or electronic recordings
be made available in accordance with
request. The requirements of chapter
title 44, United States Code, shall not
to the transcripts and electronic recor
described in section 4(e). This Act doe
authorize any information to be wit
from Congress.

(b) Nothing in section 4 authorize.
agency to withhold from-any individus
record including transcripts or eleci
recordings required by tihs Act, whi
otherwise accessible to that individual i
section 552a of title 5, United States Cot

SEC. 7. The provisions of-this Act sha
come effective one hundred and eighty
after the date on which this Act is ena
except that the provisions of section
quiring the issuance of regulations to ii
ment such section shall become effi
upon enactment.

Mr. CHILES. Mr. President, I moi
reconsider the vote by which the bill
passed.

Mr. STEVENS. I move to lay that
tion on the table.

The motion to lay on the table
agreed to.

Mr. CHILES. Mr. President, I

nication unanimous consent that the Secretary of
ich was the Senate be authorized to make any
)arty In necessary technical and clerical correc-

iagency tions in the engrossment of S. 5.mployee
extent The PRESIDING OFFICER (Mr.

ice and FORD). Without objection, it is so or-
require dered.
why his Mr. CHILES. Mr: President, I call upl
should my amendment amending the title to

ded, or S. 5 and ask for its immediate consid-
of such - eration:

section The PRESIDING OFFICER. The
cy may amendment will be stated.
y apply The legislative clerk read as follows:
eding is Amend the titile to read as follows: An
respon- act to provide that meeting of Government
owledge agencies shall be open to the public and
ase the for other purposes.

of hi" The PRESIDING OFFICER. The
Stanes question is on agreeing to the title

amendment.
end of The amendment was agreed to.

So the title to S.5 was thus amended.
end of
thereof _ '

MILITARY CONSTRUCTION APPRO-
he fol- PRIATIONS, 1976

ans an Mr. MANSFIELD. Mr. President, I ask
on the unanimous cor sent that the Senate turn
eason- to the conside tion of Calendar No. 428,
iven.". H.R. 10029.
StatesStates The PRESID G OFFICER. The bill
e thol- waill be stated by th e.
ay o The legislative c rk read as follows:
ests of A bill (H.R. 10029) king appropriations
g stat- for military construcon for the Depart,
sider a ment of Defense for t fiscal year endinfg
e suffi- June 30, 1976, and the eriod ending Sep-
eto a tember 30, 1976, and for ther purposes.
1 such
olation The PRESIDING OF PCER. Is there

objection to the present c sideration of
ovided the bill?
rs any There being no objection the Senate
its the proceeded to consider the bill (H.R.
nspect 10029) which had been rep ted from
United the Committee on Appropriations with
gente. amendments.
ant to The PRESIDING OFFICER. The time
,de, to for debate on this bill, H.R. 10029, is lim-
tronic ited to 1 hour to be equally divided and
, the controlled by the majority and minority

hether leaders, or their designees, with 1 hour on
shall any amendment in the first degree and

33 of 30 minutes on any amendment in the
apply second degree, debatable motion, appeal.
'dings or point of order.
es not Mr. STEVENS. Mr. President, will the
hheld . Senator yield?

Mr. SFIELD. I -yield.
S any Mr. SnVENS. Mr. President, I ask
arOuniyouS consent that my staff mem-tronicch Is ber, Barry innolis be permitted privi-

under lege of the or during consideration of
de. this bill.
Il be- The PRESI ING OFFICER. Without
days objection, it is sordered.

acted. Mr . Mr. President, I ask
4 re- unanimous conse that the committeenplc-
ective counsel, Mr. Rex pad, be allowed thepriyllege of the floo uring consideration

of the bill.
ie to The PRESIDING lFICER.'Without
was objection, it is so order

Mr. MANSFIELD. Isuggest the ab-
mo- sence of a quorum, without the time being

taken-out of either side.
was The PRESIDING OFFICER. Without

objection, it is so ordered, and the clerk
ask -aill call the roll.-

S 194-17
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Part of the problem, as the gentleman
knows, is that we are going into session
at 10 o'clock and we have important leg-
islation. It is difficult for Members to go

t three or four subcommittees and still
do eir job. We just do not have as

m embers on our side of the aisle
as on tAy gentleman's side of the aisle.

Mr. NI ~OLS. If the gentleman will
yield-furthe iwe feel that the bill is very
mllmh nePPPde 1t rls l. wVith militarv doe-

GENERAL LEAVE tors. There is ve much of a shortage.
Mr. DOMINICK V. DANTELS. Mr. I hope the gentlemr will not object.

Speaker, I ask unanimous consent that Mr. ROUSSELOT.-r. Speaker, fur-
all Members may have 5 legislative days ther reserving the rightto object, I am
in which to revise and extend their re- not arguing that question·
marks on the bill (H.R. 13555) just, Has the minority been ilirmed?
passed. Mr. NICHOLS. Mr. Speakerthe gen-

The SPEAKER. Is there objection to tleman from Illinois (Mr. O'BRE is the
the reqe t of the gentleman from New minority member. He is not on th
Jersey? X now. He is aware of our request.

There was' objection. Mr. ROUSSELOT. Mr. Speaker, fug
ther reserving the right to object, I won-
der if the gentleman will withdraw his

AUTHORIZING (3ERK- TO MAKE request until the gentleman arrives.
CORRECTIONS I NGROSSMENT Mr. NICHOLS. If the gentleman will
OFH.R. 13555 insist.
Mr. DOMINICK V. D .E Mr. Mr. ROUSSELOT. Mr. Speaker, I do.

Speaker, I ask unanimous c-ent that Mr. NICHOLS. Mr. Speaker, I with-
in the engrossment of the b (HR. draw the unanimous-consent request.
13555) just passed, the clerk be ahor-
ized to make the necessary technical PERMISSION FOR SUBCOMMITTEE
rections, including corrections of secti ON SCIENCE, RESEARCH AND

numbers. serTECHNOLOGY OF COMMITEE ONThe SPEAKER. Is there objection to NCE AND TECHNOLOGY TO
the request of the gentleman from New A ND TECHN OLOGY TO

Therewas no objection. W/E THE HOUSE IS IN SESSION
Mr. MVSHER. Mr. Speaker, I ask

unanimous onsent that the Subcom-
MESSAGE FROM THE PRESIDENT mittee on Scice, Research and Tech-
A message in writing from the Presi- nology of the Coni.ttee on Science and

dent of the United States was communi- Technology be peritted to meet Thurs-
cated to the House by Mr. Roddy, one day afternoon, July 29, 1976, while the
of his secretaries. -House is in session.

___________ The SPEAKER. Is there objection to
the request of the gentleman from Ohio?

EUEST FOR PERMISSION FOR Mr. ROUSSELOT. Mr. Speaker, re-
UBCOMMIITEE ON MILITARY serving the right to object, does the gen-

COMPENSATION OF COMMITEE tleman plan to mark up legislation?
ON MED SERVICES TO SIT THIS Mr. MOSHER. If the gentleman will

OON AND TOMORROW yield, yes.
MO DURING 5-MINUTE Mr. ROUSSELOT. Mr. Speaker, fur-
RULE X ther reserving the right to object, can
Mr. NICHOLS Speaker, I ask the gentleman tell us what bills?

unanimous consent t the Subcommit- Mr. MOSHER. If the gentleman will
tee on Military Coin tion of the yield, it has to do with earthquake legis-
Committee on Armed ces be per- lation, which is of interest to the gentle-
mitted to meet during time the man's State of California.
House is proceeding under th5-minute Mr. ROUSSELOT. Mr. Speaker, I
rule this afternoon, July 28, 16, and withdraw my reservation of objection.
tomorrow morning, July 29, 1976. The SPEAKER. Is there objection to

The SPEAKER. Is there objecto the request of the gentleman from Ohio?The SPEAKER. Is there objection to
the request of the gentleman from Al ere was no objection.
bama?

Mr. ROUSSELOT. Mr. Speaker, re- P POSAL OF FOUR RESCISSIONS
serving the right to object, I would like FOUR NEW DEFERRALS IN
to inquire of the gentleman if this is to A DANCE WITH IMPOUND-
mark up a bill.' MENTONTROL ACT OF 1974-

Mr. NICHOLS. If the gentleman will 'MESSAG FROM THE PRESIDENT
yield, the purpose is for considering the OF THE STATES (H. DOC.
bill in the subcommittee of the gentle- NO. 94-567)
man from New York (Mr. STRATTON), The SPEAKER laid before the House
dealing with military doctors. It is not a the following message from the Presi-
markup session. dent of the United States; which was

Mr. ROUSSELOT. Further reserving read and, together with the accompany-
the right to object, can the gentleman ing papers, referred to the Committee on
tell us if the minority individual is aware Appropriations and ordered to be
of this? printed:

To the Congress of the United States:
In accordance with the Impoundment

Control Act of 1974, I herewith propose
four rescissions totalling $126.4 million
in budget authority provided in the Sec-
ond Supplemental Appropriations Act,
1976. In addition, I am reporting four
new deferrals totalling $334 million in
budget authority.

Three of the proposed rescissions are
for education programs of the Depart-
ment of Health, Education, and Welfare.-
The other rescission proposal affects the
child nutrition program of the Depart-
ment of Agriculture. These funds are
either not needed to accomplish program
objectives or, in the case of $3 million
which would fund State school financing
programs, would be used inappropriate-
ly to fulfill a State responsibility rather
than a-Federal responsibility.

Approval of these rescission proposals
ould (1) reduce Federal spending by

$ 6.4 million over the transition
quaS r, 1977, and 1978, and (2) provide
the CAggress with an opportunity to
demonst ate its willingness to prevent
unnecessai Federal spending even if
this involves reconsidering earlier fund-
ing decisions.

One of the defe 'ils consists of $4 mil-
lion in construction unds for the Rogers
Memorial Hospital in the District of Co-
lumbia. This deferral is reported to give
Congress time to consider a request to
reprogram the funds. The 'reprogram-
ming that I will propose would allow all
eligible medical facilities construction
projects in the country an equal oppor-
tunity to compete for _the funds. The

'other three deferrals are reported be-
cause there will be delaysin the use of
available funds. ' -

GERALD R. FORD.

PROVIDING FOR CONSIDERATION-
OF H.R. 11656, GOVERNMENT IN
THE SUNSHINE ACT

Mr. PEPPER. Mr. Speaker, by direc-
tion of the Committee on Rules, I call up
House Resolution 1207 and ask for its
immediate consideration.

The Clerk read the resolution, as fol-
lows:

H. REs.- 1207
Resolved, That upon the adoption of this

resolution it shall be in order to move that
the House resolve itself into the Committee
of the Whole House on the State of the Union
for the consideration of the bill (H.R. 116656)
to provide that meetings of Government
agencies shall be open to the public, and
for other purposes. After general debate,
which shall be confined to the bill and shall
continue not to exceed two hours, one hour
to be equally divided and controlled by the
chairman and ranking minority member of
the Committee on Government Operations
and one hour to be equally divided and con-
trolled by the chairman and ranking minor-
ity member of the Committee on the Judi-
ciary, the bill shall be read for amendment
under the five-minute rule. At the conclu-
sion of the consideration of the bill for
amendment, the Committee shall rise and
report the bill to the House with such
amendments as may have been adopted, and
the previous question shall be considered as
orderd on the bill and amendments thereto
to final passage without intervening motion
except one motion to recommit with or with-

Mr. McCLOSKEY changed his vote
from "nay" to "yea."

Mr. DON H. CLAUSEN changed his
vote from "yea" to "nay."

So the bill was passed.
The result of the vote was announced

as above recorded.
A motion to reconsider was laid on the

table.
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out instructions. After the passage of H.R. increased public understanding of agency
11656, the Committee on Government Opera- procedures, and less distrust of govern-
tions shall be discharged from the further ment.
consideration of the bill S. 6, and it shall then Mn a
be in order in the House to move to strike Mr. Speaker, this legislation was con-
out all after the enacting clause of the said sidered 3 years in the Senate prior to
Senate bill and insert in lieu thereof the text its passage in that body last November
of the bill H.R. 11656 as passed.by the House. by a vote of 94 to 0. Since 1973, most

The SPEAKER. The gentleman from House committee meetings have been
The SPEAKER. Th e gentleman from open to the public, and recently mostFlorida (Mr. PEPPER) Senate committees -meetings and House-

hou M rSenate conferences have been opened.Mr. PEPPER. Mr. Speaker, I yield 30 The bill extends this Federal policy into
minutes to the able gentlemai froldm independent Federal agencies. The pub-

Ohio (Mr. LATTA), pending which I yield lie has a right to full disclosure of Gov-
myself such time as I may consume. ernment decisionmaking processes inso-

Mr. Speaker, House ResolutIon 1207 far as the extension of sunshine is con-
proVides for consideration of H.R. 11656, sstent with the privacy and the prote-
Government in the Sunshine Act, which, tion of thther rightshe prorin te-
would iequire that meetings of Fedeial i f ther rights provided or in the
regulatory and other agencies be open toer, I shall support one
the public, that transcripts be made of Mrendm Speaker, I shall upport one
closed meetings and released, minus dele- amendment to this bill to be offered by
tion of subjects exempt from disclosure the gentleman from New York (Mr.
under the provisions of the bill, and HORTON),
which would provide judicial review for Mr. Speaker, I believe this is a mean-challenges of improper closing of meet- ingful milestone in the protection of our
ings, among other provisions. . democracy, and I hope that this bill will

Thisiings, among openrule, providing 2 be enacted with, as I said, the amend-
ofThis is an open rule , providing 2 hour s ment that I hope will be adopted by thisof general debate; 1 hour controlled by House. Mr. Speaker, I therefore urge the

the chairman and ranking minority House Mr. Speaker, I therefore urge the
member of the Government Operations adoption of Hose Resolution 1207 soCommittee and 1 hour controlled by the that we may proceed to the consideration
chairman and ranking minority member of HR. 11656.Committee. The bi is Mr. LATTA. Mr. Speaker, I yield my-of the Judiciary Committee. The bill isto be read for amendment under the 5- self such time as I may consume.
minuto be rulead for amendment under the (Mr. LATTA asked and was given per-
minute rule. mission to revise and extend hisThe rule further provides that upon remarks.)passage of H.R. 11656, the Committee on remarks.)
Government' Operations shall be dis- Mr. LATA. Mr. Speaker, I would likecharged from further consideration of to point out something in this bill to the

Members of the House which I thinkS. 5. It then shall be in order to strike Members of the House which e think
all after the enacting clause of S. 5 and should be clarifed-and I have heard no
to insert.in lieu thereof the provisions ention.as it affects every -Member of this
contained in H.R. 11656 as passed by the fHed-as it affects every Member of this~~~~~~House. ~House and his constituency.

The legislation requires that most We do some foolish things around herein the interest of reform and sunshinemeetings of independent Federal agencies and true happiness without ever think-be open to the public. It applies to agen-
cies covered by the Freedom of Informa-
tion Act, as well as to the Federal Elec-. Mr. Speaker, let me give the Members
tion Commission, Postal Service, and to an example. Some time back we passed
organizations headed by two or more-,a piece of legislation-and I am not going

to name it-and we found out'later thatmembers, a majority of whom are ap-
pointed by the President with Senate before we could contact an agency in be-
confirmation. Ten specific exemptions, half of one of our constituents, we had
which generally parallel those in the to have a written authorizationFreedom of Information Act, are pro- Remember that? I will venture to say
vided. The exemptions secure a balance that not one-tenth of the membership of
against the right to know and competing this House knew that that requirement
values such as the national security or was in that legislation when it passed this
foreign policy, individual privacy rights, body.
and economic stability. Mr. Speaker, when a Member has an

Ex parte communications between emergency situation in.his district and a
agency officials and outsiders affected by constituent contacts him about that
pending agency business are prohibited. emergency situation, when the Member
The bill's ex parte provision stems from has to have a written authorization to
a 2-year effort to limit secret contacts contact that agency about that emer-
with officials by lawyers, lobbyists, and gency, I think that is absolutely wrong.
others interested in agency proceedings, Mr. Speaker, we never intended to re-
and it is similar to a draft proposed. by quire such a thing, but it is in the law;
the American Bar Association in 1974. and we now have to follow it. As a result,

Forty-eight States have enacted some a Member cannot serve his constituency
type of. open meeting provisions, includ- in an expeditious manner in all cases.
ing my State of Florida. Mr. Speaker, I Mr. Speaker, Members are sent here to
believe Florida is one of the pioneers in serve not only the United States 'of
this needed reform. The experience of America but their constituency.
States has dispelled concerns that open Let me refer to something in this leg-
meetings inhibit free discussion or cast a islation which I pointed out when the
distorted image on -agency proceedings. matter was before the Committee on
Instead, open meetings have produced Rules, and I have reference to ex parte
better debate, better reasoned decisions, communications. Each one of us, as Mern-
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bers of Congress, will be affected by this
legislation if it passes in its present form.
How will we be affected?

Let us turn to page 17, at the top of
the page, and I am not going to read the
entire section because I do not want to
burden you with this. but unless some-
thing is done about it, our malfeasance
is going to come home to roost real fast
if this legislation is enacted as written:

.. a communication prohibited by this
subsection shall place on the public record
of the proceeding:

'(i) all such written communications;
"(ii) memoranda stating the substance of

all such oral communications; and
"(iii) all written responses, and memo-

randa stating the substance of all oral re-
sponses, to the materials described in clauses
(I) and (ii) of this subparagraph;

Et cetera, et cetera.
What are they talking about? You call

up an agency of the Government, to
make an inquiry, as you will be doing, as-
suming this legislation goes on the books
as written; that communication will be
ex parte and will be a part of the public
record for the world to see. That call
will concern your constituent's business,
not the world's.

Now is that what we want?' Is that
what our constituents want when he or
she contacts us about a personal prob-
lem they have with an agency of this
Government? I do not- think so. I re-
peat, I do not think so. But there is
no privilege, no privilege, written into
this legislation to cover that situation.

I say to my colleagues I believe such
matters should be privileged communica-
tions. When a constitutent contacts you
about a tax problem, it is his problem
with the Government, and vice versa.
Should that communication go on the
public record and.be open for the world
to see? I think not. I think not.

But the way this legislation is before
us today, and I have heard of no effort
being made to change it, it will go on
the public record.

My friends, this is our unwanted pro-
vision in this legislation and it affects
your constituency and mine.

I talked to some of the leadership about
this when the matter was before the
Committee on Rules and they did not
know our activities in behalf of constitu-
ents would be covered. So I think it
should be corrected. We are all for sun-
shine, let the sun come in, let these agen-
cies open up their hearings. But when
you contact them about a constituent's
personal-matter, I do not think it ought
to go on the public record. Hopefully
this House will adopt an amendment
during the 5-minute rule which will pro-
vide the privilege that the constituent
is entitled in these matters. .

Mr. PEPPER. Does the gentleman
from Ohio have further requests for
time?

Mr. LATTA. Mr. Speaker, I yield 1
minute to the gentleman from California
(Mr. GOLDWATER).

Mr. GOLDWATER. Mr. Speaker, .I
thank the gentleman for yielding.

Mr. Speaker, I understood the gentle-
man from Ohio to say that his concern
about the bill was that any communica-
tions between an agency of the Govern-
ment and an individual that are on pri-
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vate matters would be open to public
exposure?

Mr. LATTA. That is a possibility under
the language as written.

Mr. GOLDWATER. In talking to the
leadership and the committee when this
came before the Committee on Rules,
did they indicate a concern about this
and that they are going to make an ef-
fort to change that provision?

Mr. LATTA. Mr.. Speaker, because I-
believe that this is a very, very impor-
tant matter, one that affects every Mem-
ber of this House and his constituency,
and because the gentleman from Cali-
fornia (Mr. GOLDWATER) has asked a very
important question, I would ask the gen-
tleman to again repeat his question.

Mr. GOLDWATER. I was surprised,
and I was wondering if in questioning
the individuals, the chairmen of the
committees that wrote this law indicated
a concern for this apparent violation of
privacy. Then they indicate that they
are going to examine this and perhaps
offer amendments on the floor; is that
correct?

Mr. LATTA. In answer to the gentle-
man, I have, as I indicated, no knowledge
at this very moment that an amendment
will be offered to correct the language
to which .I object. I am hopeful than an
amendment will be offered. There has
been a very feeble effort made in this
direction in this legislation, but-it does
not reach the point that I raise. It says
this section does not constitute author-
ity to withhold information from' the
Congress, and that does not cover the
point of my objection.

We have had two committees studying
this. Hopefully one of these committees
will come forward during the 5-minute
rule with an amendment to protect your
right to ,fnake an inquiry for a constit-
uent.
. Mr. FASCELL. Mr. Speaker, will the-

gentleman yield?
Mr. GOLDWATER. I yield to the gen-

tleman from Florida.
Mr. FASCELL. I thank the gentleman

for yielding.
Of course, the bill does not apply to

personal matters at all but to ex parte
communications regarding quasi-judi-
cial proceedings. One would not go to a
judge and try to twist his arm in the
middle of a lawsuit. It is unethical: it is
improper. The bill says that we are talk-
ing about persons outside of the agency
who are contacting people in a "proceed-
ing." We are talking about something in
the nature of an adversary proceeding or
a quasi-judicial proceeding. We are talk-
ing about contacting a person who would
be involved in a decisionmaking process.
We are not talking about agency staff or
personal matters. 'We are talking about
going to somebody who is in the process
of making a decision on a pending case.
All we are saying there is, "If you want
to do that, fine, just spread It on the
record." That is all This is so that all
the other parties will know from where
they are getting hit with political in-
fluence.-That is all we are saying.

Let me add that this is the section
which practically codifies existing regu-
lations in almost all of the agencies, and
it is also the law which the American Bar
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Association has advocated for many The vote was taken by electronic de-
years. It does not set a new precedent. It. vice, and there were-yeas 391, nays 0,
does nothing frightening. It does not in- not voting 41, as follows:
terfere with the constitutional process, IRoll No. 558]
or personal privilege. It does not unduly YEAS-391
hamper a Member of Congress from do-
ing what he is supposed to do. If one Abzdug Dickinson Jordan
wants to take a position on an adversary Adams Dingell Earth
proceeding, just go down and put his let- Addabbo Dodd Kasten
ter on record and say what his position Alexander Downeing, .Y. KastenmeierAllen Downing, Va. Kazenis. That is all it says.' Ambro Drinan Kemp

Mr. GOLDWATER. 'What the gentle- Anderson, Duncan, Oreg. -Retchum
man is saying is that if I as a Repre- Calif. Duncan, Tenn. KeysAnderson, Ill. du Pont Kindnesssentative intervene on behalf of my con- Andrews, N.C. Early ' Koch
stituent, as the gentleman from Ohio Andrews. Eckhardt , Krebs
(Mr. LATTA) pointed out, in a tax matter N. Dak. Edgar Krueger

Annunzio Edwards, Ala. LaFalcebetween him and the agency, would that Archer Edwards, Calif. Lagomarsino
communication be spread upon the Armstrong Eilberg Latta
record? Ashbrook Emery Leggett

Mr. FASCELL. No; not unless the Aspinh English Lehmanagency decides to do it. That situation is AuCoin Eshleman -Levitas
not even covered under this bill. Badillo Evans, Colo. Lloyd, Calif.

Ms. ABZUG. Mr. Speaker, will the Bafalis Evans, nd. Lloyd, Tenn.Baldus Evins, Tenn. Long, La.gentleman yield? Baucus Fary Long, Md.
Mr. GOLDWATER. I yield to the gen- Bauman Fascell Lott

telwoman from New York. Beard, R.I. Findley Lujan
Ms. ABZUG. I thank the gentleman Bedell Fisher McCloskey

for yielding. Bell Fithian . McCollister
I think there is a certain amount of Bennett Flood MoCormack

confusion injected here. The situation Bervgland Flowers McDonade
that the gentleman from California de- Biester Flynt McEwen
scribed is not involved here. What we Bingham Foley McFaLI
are talking about in this section of the Blanchard Ford, Mich. McHughBlouin Ford, Tenn. McKaylaw concerning- ex parte communica- Boggs Forsythe McKinney
tions involves adjudicatory proceedings Boland Fraser Madden
and rulemaking proceedings, not the Boiling Frenzel MadiganBonker Frey Maguirenormal inquiry that the.office of a Con- Bowen Fuqua Mahon
gressman would make with respect to Brademas Glaimo Mann
information. Breaux Gibbons Martin

Mr. LATTA. Mr. Speaker, if the gen- Brinkley Gilmann Mazzollun
tleman will yield, I 'just wish I could be Brodhead Goldwater Meeds
as sure as the gentleman from New York Brooks Gonzalez Melcheror the gentleman from Florida. I have Broomfield Goodling Metcaifeor the gentlemaand fro m Flortida.Ihave Brown, Calif. Gradison Meyner
read this bill and I am not convinced. Brown, Mich. Grassley Mezvinsky
We have,to look at the language of the Brown, Ohio Green Michel
bill and read what it says. The language Broyhill Gude Mikva

Buchanan Guyer Milfordsays: Burgener Hagedorn Miller, Calif.
... "ex parte communication" means an Burke, Calif. Haley Miller, Ohio

oral or written communication not on the Burke, Fla. Hall, IlI. Mills
public record with respect to which reason- Burke, Mass. Hal, Tex. Mineta
able prior notice to all parties is not given. Burlison, Mo. Hamtmer- Mink

I say if the sponsors of this legisla- Burton, Phillip schmidt Mitchell, Md.Butler Hanley Mitchell. N.Y.tion fully intended that it exempt Mem- Byron Hannaford Moakley
bers of Congress in their proper com- Carr Harkin Moffett
munications with the agencies of Gov- Carter Harrington Mollohanthen let themprepare Cederberg Harris Montgomeryvernment, then let them prepare an Chappell Harsha Moore
amendment, have it submitted and Chisholm . Hawkins Moorhead,
agreed to by this House, to protect the Clancy Hayes, Ind. Calif.
right of the Members to contact the Dolausn, Hays. chler, W. Va Moorgead, Pn
agencies and departments of the Gov- Clawson, Del Heckler, Mass. Mosher

'ernment in the interests of their con- Cleveland Hefner Mossstituents without having it spread on Cochran Heinz Motturphy ll..Cohen Hicks Murphy, nii.
the public record. . Collins, Dl. Hightower Murphy, N.Y.

Mr. PEPPER. Mr. Speaker, I move the Collins, Tex. Hillis Murtha
previous question on the resolution. Conable Holland Myers, IndConlan Holt Myers, Pa.The previous question was ordered. Cont . Holtzman Natcher

The SPEAKER. The question is on Conyers Horton Nealthe resolution. Corman Howard Nedzi
Cornell Howe NicholsThe question was taken; and the Cotter Hubbard NixSpeaker announced that the ayes ap- Coughlin Hughes Nolan

peared to have it. Crane Hungate NowakMr. BROWN of Michigsan. Mr. D'Amours Hutchinson Oberstar
Daniel, Dan Hyde ObeySpeaker, I object to the vote on the Danel, . W. . Ichord O'Brien

ground that a quorum is not present Daniels, N.J. Jacobs Ottinger
and 'make the point of order that a Danielson Jarman PassmanDavis Jeffords Patten, N.J.quorum is not present. de la Garza Jenrette Patterson.

The SPEAKER. Evidently a quorum Delaney Johnson, Calif. Calif.
is notppresent. Dellums Johnson, Colo. Pattison, N.Y.

WM no a rstify~ Derrick Johnson. Pa. Paul* The Sergeant at Arms will notify Derwnsi Jones, Ala. Pepperabsent Members. Devine Jones; N.C. - Perkins

J?!Ily 2S, 1976
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Pettis
Pickle
Pike
Poage
Pressler
Preyer
Price
Pritchard
Quie
Quillen
Rallsback
Randall
Rangel
Reuss
Richmond
Rifaldo
Risenhoover
Roberts
Robinson
Rodino
Rogers
Roncalio
Rooney
Rose
Rosenthal
Roush
Rousselot
Roybal
Runnels
Ruppe
Russo
Ryan
St Germain
Santini
Sarasin
Sarbanes

Biaggi
Burton, John
Carney
Clay
Dent
Esch
Fenwick
Fountain
Gaydos
Hansen
Hebert
Helstoski
Henderson
Hinshaw

Satterfield
Scheuer
Schneebeli
Schroeder
Schulze
Sebelius
Seiberling
Sharp
Shipley
Shriver
Shuster
Sikes
Simon
Slack
Smith, Iowa
Smith, Nebr,
Snyder
Solarz
Spellman
Spence
Staggers
Stanton,

J. William
Stanton,
- James V.
Stark
Steed
Steelman
Steiger, Wis.
Stokes
Studds
Symms
Talcott
Taylor, Mo.
Taylor, N.C.
Teague

.NAYS--O

Thompson
Thone
Thornton
Traxler
Treen
Tsongas

-. Udall
Ullman
Van Deerlin
Vander Jagt
Vander Veen
Vanik
Vigorito
Waggonner
Walsh
Waxman
Weaver
Whalen
White
Whitehurst
Whitten
Wilson, Bob
Wilson, C. H.
Winn
Wirth
Wolff
WYight
Wydler
Wylie
Yates
Yatron
Young, Alaska
Young, Fla.
Young, Tex,
Zablockli
Zeferetti

NOT VOTING---41
Jones, Tenn. Rostenkowski
'Kelly Sisk
Landrum Skubitz
Litton Steiger, Ariz.
Lundine Stephens
Mathis Stratton
O'Hara Stuckey
O'Neill Sullivan
Peyser Symington
Rees Wampler
Regula Wiggins
Rhodes Wilson, Tex.
Riegle Young, Ga.
Roe

The Clerk announced the following
pairs:

Mr. O'Neill with Mr. Landrum.
Mr. Dent with Mr. Stuckey.
Mr. Lundine with Mr. Clay.
Mr. Rostenkowski with Mr. O'Hara.
Mr. Sisk with Mr. Riegle.
Mr. Fountain with Mr. Esch.
Mr. Stratton with Mrs. Fenwick.
Mr. Helstoski with Mr. Hansen.
Mr. Jones of Tennessee with Mr. Hebert.
Mr. Symington with Mr. Kelly.
Mr. Biaggi with Mr. Rees.
Mr. John Burton with Mr. Henderson.
Mr. Carney with Mr. Regula.
Mr. Gaydos with Mr. Mathis.
Mr. Roe with Mr. Peyser.
Mr. Stephens with Mr. Steiger of Arizona.
Mrs. Sullivan with Mr. Skubltz.
Mr. Young of Georgia with Mr. Wampler.
Mr. Charles Wilson of Texas with Mr. Wig-

gins.

So the resolution was agreed to.
The result of the vote was announced-

as above recorded.
A motion to reconsider was laid on the

table.

PERMISSION FOR SUBCOMMITTEE
ON MILITARY COMPENSATION OF
COMMITTEE ON ARMED SERVICES
TO MEET THIS AFTERNOON AND
TOMORROW MORNING, JULY 29,
1976, DURING 5-MINUTE RULE
Mr. O'BRIEN. Mr. Speaker, I ask unan-

imous consent that the Subcommittee on
Military Compensation of the Committee
on Armed Services be permitted to meet
during the time the House is proceeding

under the 5-minute rule this afternoon,
July 28, and tomorrow morning, July 29,
1976.

The SPEAKER. Is there objection to
the request of the gentleman from lli-
nois?

There was no objection.

RESIGNATION AS MANAGER AND
APPOINTMENT OF MANAGER ON
H.R. 8410, PACKERS AND STOCK-
YARDS ACT OF 1921 AMENDMENTS
Mr. WEAVER. Mr. Speaker, I ask

unanimous consent to be excused from
further service as manager on the part
of the House on the committee of con-
ference on the bill (H.R. 8410), Packers
and Stockyards Act of 1921 Amend-
ments.

The SPEAKER. Without objection,
the resignation is accepted.

There was no objection.
The SPEAKER. The Chair appoints as

a manager of the committee of confer-
ence on H.R. 8410, Packers- and Stock-
yards Act of 1921 Amendments, the gen-
tleman from Oklahoma (Mr. ENGLISH),
to fill the vacancy just created.

The Clerk will notify the Senate of
the change in maniagers.

GOVERNMENT IN THE SUNSHINE
ACT

Ms. ABZUG. Mr. Speaker, I move that
the House resolve itself into the Commit-
tee of the Whole House on the State of
the Union for the consideration of the
bill (H.R. 11656) to provide that meet-
ings' of Government agencies shall be
open to the public, and for other pur-
poses.

The SPEAKER. The question is on
the motion offered by the gentlewoman
from New York (Ms. ABZUG).

The motion was agreed to.
IN THE COMMITTEE OF THE WHOLE

Accordingly the House resolveditself
into the Committee of the Whole House
on the State of the Union for the con-
sideration of the bill H.R. 11656, with
Mrs. BURKE of California in the chair.

The Clerk read the title of the bill.
By unanimous consent, the first read-

ing of the bill was dispensed with.
The CHAIRMAN. Pursuant to the rule,

general debate will continue not to ex-
ceed 2 hours, 1 hour to be equally di-
vided and controlled by the chairman.
and ranking minority. member of the
Committee on Government Operations,
and 1 hour to be equally divided and
controlled by the chairman and ranking
minority member of the Committee on
the Judiciary.

Under the rule, -the gentlewoman. from
New York (Ms. ABZUG), the gentleman
from New York (Mr. HOiTON), the gen-
tleman from Alabama (Mr. FLOWERs),
and the-gentleman from California (Mr.
MOORHEAD), will each be recognized for
30 minutes.

The Chair recognizes the gentlewoman
from New York (Ms. ABZUG).

Ms. ABZUG. Madam Chairman, I yield
myself such time as I may consume.

(Ms. ABZUG asked and was given per-
mission to revise and extend her re-
marks.)

Ms. ABZUG. Madam Chairman, the
general purpose of H.R. 11656 is to pro-
vide that meetings of multimember Fed-
eral agencies shall be open to the public,
with the exception of discussions of sev-
eral specific areas. The bill also prohibits
ex parte communications to and from
agency decisionmaking personnel with
respect to the merits of pending pro-
ceedings.

This bill is sponsored by 26 members of
the Committee on Government Opera-
tions and was voted out of the committee
by a vote of 32 to 7.

The Judiciary Committee, which also
considered this bill, ordered it reported
'by voice vote; 86 Members of the House
are sponsors of either this bill or a very
similar version of it, and S. 5, which is
also quite like H.R. 11656, passed the
other body by a vote of 94 to 0 last No-
vember 6. In its present form, this meas-
ure represents a great deal of hard work
on the part of the members and staff of
both committees and an effort to meet all
reasonable objections raised by agencies
in the executive branch.

Absent special circumstances, there is
no reason why the public should not have
the right to observe the agency decision-
making process firsthand. In the words
of FCC Commissioner Glen O. Robinson,
who testified before the Government In-
formation and Individual Rights Sub-
committee on this legislation:

Chief among the benefits. (of the leg-
islation) is increasing public understand-
ing .of administrative decisionmaking proc-
eases. * * * I do not know whether that
understanding will lead to greater confidence
in administrative decisionmaking. * * *
Quite possibly, it could lead to less confi-
dence. But either of these outcomes * * *
can be beneficial: If, in the light of sunshine
a Government agency shows itselfrto be de-
serving of trust, then by all means it should
have it; conversely, if that same sunlight
reveals an agency to be inept, inefficient, and
not in pursuit of the public interest, then
obviously that agency does not deserve, and
should not have, public trust. (Hearings on
H.R. 10315 and H.R. 9868, p. 98.)

The legislation requires that when an
agency closes a meeting under one of
the exemptions in the bill, it must make
a recording or verbatim transcript of the
closed portion and release to the public
any part of the recording or transcript
that does not contain -exempt informa-
tion. A second purpose of this require-
ment is to assure that a citizen has a
meaningful remedy when a meeting has
been illegally closed, namely, the release
by the court of the transcript of the il-
legally closed portion.

The purpose of the provisions of the
bill prohibiting ex parte communications
is to insure that agency decisions re-
quired to be made on a public record
are not influenced by private, off-the-
record communications from those per-
sonally interested in the outcome.

SUMMARY OP MAJOR PROVISIONS OF THE
LEGISLATION

I. OPEN MEETINGS

The open meeting provisions would
apply to approximately 50 Federal agen-
cies that are presently covered by the
Freedom of Information Act and the
Privacy Act, and are headed by a body
of two or more members, a majority of
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whom are chosen by the President with
the advice and consent of the Senate.

Meetings covered under the bill in-
clude not only sessions at which formal
action is taken, but also those at which
a 'quorum of members assembles to dis-
cuss the conduct or disposition of agency
business. A chance encounter would not
be a meeting within the meaning of the
bill so long as no agency business is con-
ducted or disposed of. -- <

The bill requires that every meeting
be open to the public unless it falls with-.
in one of the bill's 10 specific exemptions.
In case of doubt as to whether a portion
of a meeting is exempt, the presumption
is to be in favor of openness. Even if a
matter falls within an exemption, the
discussion must be open where the pub-
lic interest so requires.

No meeting may ,be closed unless a
majority of the membership votes to
take such action. Such a vote need not
itself occur during a meeting and could
properly be taken by circulating a writ-
ten ballot or tally sheet in advance.

A copy of each vote on closing a meet-
ing must be made available to the pub-
lic whether or not the meeting or por-
tion is closed. This will inform the public
as to the full voting record of each agen-
cy member on openness questions. When
a vote on the issue of closing fulfills the
requirements for closing, an explanation
of the action and a list of persons ex-
pected to attend the meeting must also
be made public.

Agencies are required to publicly an-
nounce, at least 1 week prior to a meet-
ing. its date, location, and other rele-
vant information.

The keeping of a complete, verbatim
transcript or electronic recording of each

-portion of a meeting closed.to the public
would be required-except for discussions
dealing with adjudications or agency par-
ticipation in civil actions--and any por-
tion of each transcript or recording
whose release would not have the effect
set forth in one or more of the exemp-
tions would have to be made available to
the public. Under the bill as approved by
the 'Government Operations Committee,
deletions would be replaced by a written
explanation of the reason and the statu-
tory authority for each. Written minutes
of open meetings will also be required to
be kept and made publicly available.

Any person could challenge in court
the closing of a meeting or any other
violation of the openness requirements
of the bill, and the burden of sustain-
ing the closing or other action in ques-
tion would be upon the agency.-The court
could enjoin future violations of the act
or release the transcript of an improperly
closed meeting.

II. EX PARTE COIWMMNCATIONS

Section 4 of the bill would enact a gen-
eral prohibition on ex parte communica-
tions between agency decisionmaking
personnel, including commissioners and
administrative law judges, and outside
persons having an interest in the out-
come of.a pending proceeding. These pro-
visions would apply to executive agencies
without regard to whether they are head-
ed by; a collegial body or a single indi-
vidual

The communications prohibited by the
ex parte section would include only those
relative to the merits of the proceeding.
Thus, an inquiry of an agency clerk as to
the procedural status of an adjudication
or rulemaking matter would not be un-
lawful under the bill. A violation of the
prohibition could result in sanctions up
to and including loss of the proceeding
on the merits (as under existing case
law). See, for example, Jacksonville
Broadcasting Corp. v. FCC, 348 F. 2d 75
(D.C. Cir.) cert. denied, 382 U.S. 893
(1965),.

SECION-EY-sECTION ANALYSIS

Sections 1 and 2 of the bill entitle it
the "Government in the Sunshine" Act
and set forth a policy that the public is
entitled to the fullest practicable infor-
mation regarding. the decisionmaking
processes of the Federal Government.

Section 3 of the bill, which contains
the open meeting provisions, would en-
act a new section 552b of title 5 of the
United States Code. The new section
would be composed of subsections (a)
through (o), which provide as follows:

Subsection (a) contains definitions.
Subsection (a) (1) defines "agency" to
include any agency, as defined in the
Freedom of Information Act, headed by
a collegial body composed of two or more
individual members, a majority of whom
are appointed by the President and con-
firmed by the Senate,. as well as any sub-
division thereof authorized to act on be-
half of the agency.

Subsection (a) (2) defines a "meeting"
as an assembly or simultaneous com-
munication concerning the joint conduct
or disposition of agency business by two
or more, but at least the number of in-
dividual agency members required to take
action on behalf of tihe agency. A "meet-
ing" does not include meetings held
solely to take action under this section.

Subsection (a) (3) defines "member"
as an individual who belongs to a col-
legial body heading an agency. If a ma-
jority of the members of an agency or
subdivision are appointed by the Presi-
dent and confirmed by the Senate, then
any member of the body in question is
covered by the bill. For example, the
Federal Open Market Committee, which
sets our monetary policy, has 12 mem-
bers, seven of whom are appointed by
the President and confirmed by the Sen-
ate and five- of whom are not. Since the
FOMC is an "agency" under the legisla-
tion, all 12 individuals are "members."

Subsection (b) (1) provides that agen-
cy members shall not jointly conduct or
dispose of agency business without com-
plying with the provisions of this legis-
lation.

Subsection (b) (2) provides that every
portion of every meeting of an agency
shall be open to public observation, ex--
cept as provided in subsection (c). The
agency must provide adequate seating
space, visibility, and acoustics. The public
is intended to be in the same room as the
agency members.

Subsection (c) permnts an agency to
close a meeting and to withhold the tran-
script thereof where the disclosure of the

information to be discussed can be rea-
sonably expected to come wit hin I of

10 exemptions. These exemptions, which
roughly parallel those in the Freedom
of Information Act, include-

First, material concerning the national
defense.

Second, information related solely to
the internal -personnel rules and prac-
tices of an agency.

Third, information required or per-
mitted to be withheld by any other stat-
ute containing particular criteria. I have
been asked whether section 222(f) of the
Immigration Act, 8 U.S.C. 1202(f), comes
within this provision. I have reviewed
that statute and I believe that it does
qualify. The same is true as to 13 U.S.C.
section 9, a part of the Census Title.

Fourth, information that would dis-
close trade secrets and commercial or
financial material obtained from a per-
son and privileged or confidential, as in-
terpreted in cases such as National Parks
& Conservation Assn. v. Morton, 498 F.
2d 765. 770 (D.C. Cir. 1974).

Fifth, a discussion that would involve
accusing any person of a crime, or for-
mally censuring any person.

Sixth, information of a personal nia-
ture where disclosure would constitute a
clearly unwarranted invasion of personal
privacy.

Seventh, investigatory information
compiled for law enforcement purposes,
if it falls into one of six specific cate-
gories listed in this paragraph.

Eighth, information contained in or
relating to bank condition reports.

Ninth, information the premature dis-
closure of which would be likely to lead to
significant financial speculation, signif-
icantly endanger the stability of any fi-
nancial institution, or significantly frus-
trate implementation of a proposed
agency action. The last part of this ex-
emptidn will not apply where the -con-
tent or nature of the proposed agency
action has been disclosed tothe public by
the agency, or where the agency will be
required to make such disclosure prior to
taking final action on the proposal.

Tenth, discussions that specifically
concern the agency's issuance of a sub-
pena, or the agency's participation in a
adjudication by the agency.

Subsection (d) provides methods and
procedures for closing a meeting. A ma-
jority of the agency membership must
vote to close and all votes on the issue
of closing must be made public. If a
meeting is closed, an explanation of the
closing and a list of those. expected to
attend must be made public. A special
short-cut procedure is provided in sub-
section (d) (4) for agencies who have a
large volume of certain types of meetings
and expect to close most or all of them.

Subsection (e) requires a week's no-
tice of a meeting, unless agency business
requires a lesser time period.

Subsection (f) requires a transcript
or electronic recording to be made of a
closed meeting, unless closed under ex-
emption (10), relating to civil and ad-
judicatory proceedings. The transcript
or recording shall promptly be made
available to the public, except for such
portions as the agency determines con-
tain information falling within 1 of
the 10 exemptions. The bill as reported by
the Government Operations Committee
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requires that in place of each deletion,
the agency must explain the reason and
the statutory authority' therefor. The
Judiciary Committee has recommended
that this provision be deleted, but we are
opposed to their amendment and will
request a separate vote on it when the
bill is read for amendment under the 5-
minute rule. For meetings that are open
to the public-and the idea of the bill is
that most agency meetings will be
open--only minutes of the meeting need
be kept.

Subsection. (g) requires agencies to
promulgate regulations implementing
the legislation.

Subsection (h) provides for judicial
review of alleged violations of the open
meeting provisions. A plaintiff may sue
where the meeting is held, where the
agency has its headquarters, or in Wash-
ington, D.C. If the court finds that a
meeting has been closed unlawfully, it
may enjoin future violations or order the
release of such portions of the transcript
as do not contain exempt information. A
court acting solely under this section
may not invalidate the substantive
agency action taken at the meeting in
question, even if it was unlawfully closed.
In a judicial proceeding for review of a
substantive agency action, the reviewing
court may consider, under 5 U.S.C. 706,
.whether the provisions of this bill have
been complied with.

Subsection (i) authorizes an award of
attorney fees to a party suing under this
section who substantially prevails. Costs
may be assessed against a plaintiff only
where he has initiated the action pri-
marily for frivolous and dilatory pur-
poses.

Subsection (j) requires annual agency
reports to Congress on compliance with
this section.

Subsection (k) provides that this act.
does not affect rights under the Freedom
of Information Act, except that the
transcripts made under this act are to
be governed by this act.

Subsection (1) provides that this sec-
tion does not constitute authority to
withhold information from Congress and
does not authorize the closing-of any
meeting otherwise required to be open.

Subsection (m) provides that nothing
herein allows an agency to withhold from
an individual a record otherwise avail-
able to him- under the Privacy Act.

Subsection (n) provides that if any
meeting is subject to both. this act and
the Federal Advisory Committee Act, the
provisions of this act shall govern.

EX PARTE COMfMUNICATIONS

Section 4 contains the provisions of
the bill regarding ex parte communica-
tions. It prohibits anyone having an in-
terest in a proceeding to make an ex
parte communication to an agency deci-
sionmaking official relative to the merits
of a proceeding once the proceeding has
been noticed for a hearing. Communica-
tions made in violation of this prohibi-
tion are to be placed upon the public
record.

For a violation of the prohibition, an
agency would have discretion to impose
sanctions. In an extraordinary instance,
these could even include loss of the pro-

ceeding on the merits by the violator,
but where the violator can demonstrate
that the violation was inadvertent, the
imposition of so drastic a sanction would.
be arbitrary and not proper.

GENERAL PROVISIONS

Section 5 makes two amendments of a
conforming nature, and section 6 pro-
vides that the bill shall take effect 180
days after its enactment and that im-
plementing regulations shall be promul-
gated prior to the effective date.

Mr. Chairman, I include the follpwing
letters in support of the pending legis-
lation for the further information of
the Members:

CONSUMER FEDERATION OF AMERICA,
Washington, D.C., July 28, 1976.

Hon. BELLA S. ABZUG,
Hon. DANTE B. FASCELL.,
U.S. House of Representatives,
Washington, D.C.

DEAR REPRESENTATIVES ABZUG AND FASCELL:

Consumer Federation of America, the nation's
largest consumer organization representing
more than 30 million consumers, enthusi-
astically supports -the Government in the
Sunshine Act (HR 11656).

It is no secret that public confidence in
government is at an all time low. A major
source of citizen cynicism is the growing con-
viction that government decisions are often
made behind closed doors with access and-
input being too frequently the exclusive
privilege of well-financed special interest
groups.-The public recognizes the transpar-
ence of the standard government position
that it can only conduct business effectively
if its proceedings are closed to the public.

The legislation which will be considered
today is a sensible and drastically needed
step in the direction of providing citizens
with the opportunity to better scrutinize the
vast number of meetings conducted daily at
multi-member agencies. It also recognizes the
importance of establishing procedures for
ex-parte communications.

We are actively opposed to a series of
amendments whose architect is Arthur Burns
and -whose sponsor will undoubtedy be Rep.
Frank Horton.

1. DEFINITION OF MEETING

The first amendment would restructure
the definition of meeting in such a way that
if the announced purpose of the agency
meeting was not to "conduct business" the
meeting would not be classified as an "open
meeting" which the public could auto-
matically attend. Clearly this amendment
could and would be used by agency officials
intent on thwarting the goal of this legis-
lation. How easy it will be to camouflage a
business meeting behind some non-business
sounding announced topic. With no objective
standard to determine what is a meeting "to
conduct business" the ability for judicial re-
view of agency abuse will, practically speak-
ing, be non-existent.

MINUTES VS. VERBATIM TRANSC5IPTS

The second amendment would permit the
taking of minutes as opposed to the require-
ment of a verbatim transcript at "closed"

-meetings. Minutes taken by the most com-
petent of people are no substitute for the
comprehensive verbatim transcript. For ex-
ample, a particular monologue, dialogue or
phraseology may at the time of the actual
meeting seem inconsequential and conse-
quently either be omitted from the minutes
or paraphrased. Yet later that very issue may
be extremely important to affected persons.
The participants and the public should never
have to rely on. minutes of the proceedings.
If the issue is serious enough to warrant be-
ing discussed- at a meeting, any discussion
at that meeting should be transcribed. In

closed meetings even more than open meet-
ings there must be a check against inaccurate
or incomplete minutes.

TRANSCRIPT EXEMPTION

The third amendment would exempt SEC
and the Federal Reserve Board from the
transcript requirement.

sEC/BANKING AGENCY EXEMPTION

The fourth amendment would be generic
description have the practical effect of ex-
cluding the SEC and banking agencies.

There is no logical or equitable reason for
either amendment and the amendments are
particularly offensive because they are new
examples of the FED'S consistent attempts
to arrogantly transcend accountability.

Finally, we would like to emphasize our
active support of an amendment which we
understand will be introduced by you, Rep.
Fascell. That amendment would require that
at anytime there is a "deletion" from the
transcript, there must be submitted a written
statutory citation to that section of the law
which would allow such a deletion. This
amendment will ensure an additional meas-
ure of accountability into the bill.

Sincerely,
CAROL TUCKEB FOREMAN,

Executive Director.
KATHLEEN F. O'REILLY,

Legtslative Director.

JULY 27, 1976.
DEAR REPRESENTATIVE: This week the

House will vote on the Government in the
-Sunshine legislation, H.R. 11656, which has
been reported by both the Government Op-'
erations and Judiciary Committees follow-
ing thorough hearings and committee de-
bate. We urge you to support this legislation
which provides for open meetings in multi-
member executive branch agencies and sets
uniform standards for ex parte contacts. We
also urge you to oppose the four Arthur
Burns amendments to be offered by Rep-
resentative Horton and to support the Fas-
cell amendment.

In testimony more than ten years ago,
prior to enactment of the Freedom of In-
formation Act, the Federal Reserve testified
that an information act would impair the
Board's effectiveness both as an instrument
of national economic policy and as a regula-
tory body. In the 94th Congress Arthur
Burns made similar predictions of doom
about the Sunshine bill, although he ad-
mitted in public testimony that the Fed-
eral Reserve Board has had no problem
under the Freedom of Information Act, a
statute of similar purpose and design. In
spite of this admission, Burns has lobbied
strenuously to remove the Board from the
bill. He failed in the Senate and he failed
in both House Committees. He should not
succeed on the House floor.

The following four weakening amend-
ments which will be proposed on the floor
are overlapping because they are all de-
signed to accomplish the same goal: com-
plete or partial exemption of the banking
agencies.

1. Definition of Meetings: The bill as re-
ported defines a meeting which must be
open in terms 'of what actually occurs-
whether agency business is conducted or
disposed of. This is an objective standard
about which there can be little dispute-
either business was conducted br It was not.
The agenda for the meeting will state what
is intended to be accomplished, but any
determination of whether the provisions of
the bill apply will be governed by what actu-
ally took place. If during a meeting a subject
comes up which is covered by one of the 10
exemptions in the bill, the agency can move
into executive session, a routine procedure.

The Burns amendment; in contrast, would
allow a determination of whether the bill
applied on the basis of the intended' pur-
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pose of the meeting. Thus, if the intended
purpose of the meeting is not to conduct
business, but it gets conducted anyway, the
open meeting provisions would not apply.
Passage of this amendment would encourage
agencies desiring to avoid open meetings to
initiate "gatherings" for one purpose and
use them for another. The public has had
enough deceptions in government without
this subterfuge.

If members are seriously worried that the
bill might be interpreted as applying to in-
formal conversations between commission
members at social events or on the golf
course, they can easily have a colloquy to
clarify the legislative history.

2. Verbatim Transcripts or Recordings: The
bill as reported requires a verbatim record-
ing or transcript be made of any meeting
which is closed under the exemptions in the
bill, and the subsequent public release of
any portions which it turns out are not
subject to the exemptions.

The Burns amendment would delete any
requirement for recordings or transcripts
and substitute-instead a requirement for
minutes. Anyone who has ever attended a
board of directors meeting knows what min-
utes are. They bear little resemblance to the
content of the meeting and contain only what
the attendees want to reveal.

In addition to the obvious deficiencies of
summary minutes, there,are strong reasons
for taking transcripts or recordings at closed
meetings. Any discussions covering non-ex-
empt material which the public is entitled
to know can subsequently be released ver-
batim. If the closing of the meeting is chal-
lenged, the court in camera can tell exactly
whether the meeting should or should not
have been closed and make a definitive ruling
to guide future actions. And, disclosure of
the transcript is the only remedy in the bill
for improper closing of a meeting. Many
state laws have far harsher remedies. Twenty-
four of the 49 state sunshine laws have crim-
inal penalties for improper closing of meet-
ings, and 19 can render the actions taken at
an improperly closed meeting void or void-
able. H.R. 11656 has no similar provisions.
The only remedy is release of the transcript
or recording. Deleti6n of this provision will
be an incentive for avoidance of the law.
And there is no evidence' that an agency
which has transcripts or recordings of closed
meetings will allow their improper release'
any more than they now allow improper re-
lease of documents, (such improper release
also subjects a person to criminal penalties
under Title 18 of the U.S. Code)-.

3. Transcripts or Recordings for the Fed
and SEC: This amendment is a variation on
number 2. It would prohibit transcripts or
recordings at meetings closed because of ex-
emption 9(A), that is an agency which regu-
lates currencies, securities, commodities, or
financial 'institutions and the information
would be likely to lead to significant financial
speculation or significantly endanger the pta-
bility of any financial institution. The defi-
ciencies in the amendment are the same as
for number 2. It just applies to fewer
agencies.

4. Exemption of Banking Agencies: The
final Burns amendment would exempt from
the bill any agency responsible for national
monetary policy or regulation of financial
institutions except for certain programs such
as 'truth-in-lending, fair credit reporting,
fair housing, equal credit, and home mort-
gage disclosure. There is no rational basis
for exemption of these agencies.which have
for so long tried to hide from public view
while at the same time impacting the lives
of citizens.

Finally, one important corrective amend-
ment which we urge you to support will be
offered by: Representative Dante Fascell to
require a reason and-statutory authority for
deletidns from the transcripts or recordings

of closed meetings. This is an important reg-
ulatory reform amendment to permit accurate
oversight of agency decisions. Without such
minimal' information, citizens will have no
knowledge of why the meeting was closed
and will be put in the position of challeng-
ing tle agency willy-nilly or not at all. The
Freedom of Information Act requires an
agency to give a citizen an explicit reason
and citation for denial of information. This
has not only not been a burden; it has
streamlined the operation of the Act. There
has been no showing it would not similarly
apply here, and without such a requirement
in the Sunshine Act there will be no ability
by the public or the Congress to oversee the
discretionary actions of the federal agencies

Sincerely,
JOAN CLAYBROOX.

Mr. MARTIN. Madam Chairman, will
the gentlewoman yield?

Ms. ABZUG. I yield to the gentleman
from North Carolina.

(Mr. MARTIN asked and was given
permission to revise and extend his re-
marks.)

Mr. MARTIN. Madam Chairman, let
me thank the gentlelady from New York,
the distinguished chairman of the sub-
committee, for yielding to me.

In order ,to clarify subsectionf3(c) of
this bill, H.R. 11656, in this subsection are
set forth some 10 standards that would
qualify an agency to close its meeting to
the public and not disclose its delibera-
tions.

When I served as county commissioner
in Mecklenburg, N.C., we adopted a sim-
ilar policy requiring open meetings-sub-
-ject to certain reasonable exceptions. One
exception which we found to be essential
-to our duties was the consideration of
prospective real estate transactions. We
knew that if we publicly discussed pro-
posals to purchase or lease ldnd or fa-
cilities and disclosed any details about
it, the price of that land or facility would
rise. That would especially be true if
the owner/seller could see how much we
might be willing to pay, or that our al-
ternative opportunities were limited or
that we were especially anxious to buy.
So we closed our meetings until we could
get an option on one or more properties.

In examining subparagraph 3(c) (9)
(B) of this bill, I find language which
may or may not allow this principle. Sub-
paragraph (9b) protects "information
the premature disclosure of which would
* * * significantly frustrate implementa-
tion of a proposed agency action." I
would ask my colleague whether it is in-
tended to include under this exception
the preliminary discussion of proposed
real estate transactions.

Ms. ABZUG. To answer the gentleman
from North Carolina (Mr. MARTIN),
Madam Chairman, I think there is no
question that subsection (9)(B), which
reads: "(B) in the case of any agency,
be likely to significantly frustrate imple-
mentation of a proposed agency ac-
tion . . . ," would cover very well the
circumstance which the gentleman from
North Carolina (Mr. MARTIN) describes.

Mr. MARTIN. Madam Chairman, I
thank the gentlewoman from New York
for that answer, and I appreciate the
gentlewoman's yielding.

Mr. HORTON.- Madam Chairman, I
yield nmyself such time as I may consume.

(Mr. HORTON asked and was given
permission to revise and extend his
remarks.) .

Mr. HORTON. Madam Chairman, I
subscribe wholeheartedly to the objec-
tives of this legislation. The public's
faith in the integrity of Government
rests on public understanding of the rea-
sons for governmental decisions, and on
the. accountability of Government offi-
cials for those decisions which set legis-
lative or administrative policies which
impact on the Nation as a whole. How-
ever, as recognized in the declaration of
policy of H.R. 11656, the public is not
necessarily served by complete and un-
fettered disclosure of all Government de-
cisionmaking processes. The words "full-
est practicable information" as used in
the bill indicate the need for certain sen-
sible limitations.

My principal concern is that the Con-
gress which has enacted the two basic
planks for Federal information policies,
the Freedom of Information Act and the
Privacy Act, should adopt a sunshine bill
which is consistent with the principles
laid down in the two landmark bills we
have already enaeted. The bill before you
does not fully meet this standard since
it erodes the clarity and firmness of the
FOI Act exemptions, and threatens to
erode the privacy protections we have
erected for those involved in adjudica-
tions before collegial agencies.

I believe that a number of provisions
of H.R. 11656 are inconsistent with the
declaration of policy contained in the
bill itself, and that these provisions
would permit or mandate disclosures
which would injure the rights of individ-
uals and injure the ability of the Gov--
ernment to carry out its responsibilities.
" I addressed my concerns with several

specific provisions of H.R. 11656 in the
Committee on Government Operations,
and in a statement filed with the Sub-
committee on Administrative Law and
Governmental Relations of the Commit-
tee on the Judiciary.

At that time, I took issue with the fol-
lowing features of H.R. 11656: First, the
verbatim 'transcripts requirement for
closed meetings, second, the definition of
"agency," third, the definition of "meet-
ing," fourth, the identification of persons
expected to attend a closed meeting,
fifth, the prescribed venue for actions
brought under this legislation, sixth, the
personal liability of individual agency,
officials, and seventh, the unfettered dis-
closure of all ex parte communications.

Since then certain improvements have
been made by the Judiciary Committee,
but serious problems still exist. But I feel
it is possible to amend the bill in a way
that would let every bit as much sunshine
behind the doors of Government agency
deliberations and provide a brand of sun-
shine which is less clouded by procedural
redtape and Confusion than that created
by H.R. 11656.

If the Judiciary Committee amend-
ments are adopted my remaining differ-.
ences with the bill concern primarily the
verbatim transcript requirement and the
definition of meeting and at an appro-
priate time -I shall offer an amendment
to each of these provisions.

The verbatim transcript requirement
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of H.R. 11656 as reported by the Gov-
ernment Operations Committee could
effectively destroy the provisions of the
bill which permit certain meetings to be
closed. While the provisions of the bill
enable an agency to delete, by recorded
vote at a subsequent meeting, sensitive
portions of a transcript, they also require
the agency -to furnish the public what,
in effect, are summaries of the deleted
portions. In the case of agencies involved
in the regulation of financial institu-
tions, for example, harmful inferences
drawn from the deletions could result
in market speculation or damage to the
stability of our financial markets and
institutions.

The possibility of later disclosure of a
verbatim transcript will inhibit free dis-,
cussion about sensitive matters and thus
impair the decisionmaking process in in-
stances where candor is essential.

Moreover, the effect of the transcript
requirement of the bill when coupled
with relevant procedural requirements
would lead to a situation bordering on
the ridiculous.

The bill provides that votes to close
meetings must be cast in person, no
proxies .being permitted. Thus a meeting
must be held to vote on closing a subse-
quent meeting or meetings, and another
meeting must be held to vote on any
change in the time, place, or subject mat-
ter of a meeting already announced.

When these procedural requirements
are coupled with the verbatim transcript
or electronic recording requirements, the-
prospect is one of mind-boggling infinity.
Thus, when a meeting is properly closed,
the complete transcript or electronic re-
c'ording of the proceedings must be made
available to the public except for such
portions determined by a recorded vote
'to fall within the exemptive provisions.
In order to avoid the disclosure of-such
portions of the transcript, the meeting
called to discuss, consider and vote on
the proposed deletions must also be
closed pursuant to the procedural re-
quirements cited above. Since this meet-
ing would be closed to consider informa-
tion coming within the exemptive pro--
visions of the bill, the complete trans-
script or electronic recording of such
meeting must also bemade available
to the public except for those portions
determined by a recorded vote to fall
within the exemptive provisions. Again,
in order to avoid the disclosure of such
portions of the transcript of the second
closed meeting, a third meeting called to
consider and vote on the proposed dele-
tions stemming from the second meeting-
must be closed, and the transcript of
that meeting must be examined at a
fourth closed meeting and so on and on
ad infinitum. Obviously, some rule of
reason must prevail in the implementa-
tion of such a provision, but the letter
of the law; if observed, would be paraly-
tic in its effect.

The Judiciary Committee amendments
eliminate the requirement for agency
members to vote upon deletions from
transcripts and the requirement that
agencies provide explanations of the rea-
sons for deletions and the exemption
relied upon. However, harmful infer-
ences can still be drawn from the dele-

tions and the possibility of later dis-
closure will inhibit full exchange of
views on sensitive issues.

I do-not subscribe to the position that
the transcript requirement is essential
to the enforceability of the act and I feel
that a reasonable compromise can be
worked out-in this area along the lines
of an amendment that I plan to intro-
duce at an appropriate time. _The-
amendment would substitute minutes for
verbatim transcripts or electronic re-
cordings. The discovery procedures
available to U.S. distribt courts do not
depend upon the availability of verbatim
transcripts or electronic recordings of
agency meetings. While the concepts
embodied in H.R. 11656 stem from "sun-
shine" or "open meeting" statutes of the
States, none of the 49 State statutes,:
so far as I can determine, has a ver-

- batim transcript requirement for either
open or closed meetings.

Meetings covered by the bill should be
those gatherings for the purpose of con-
ducting official agency business of at

-least the number of individual agency
members required to take final action
on behalf of the agency. The meeting
definition in both versions of H.PR. 11656
would apply even to casual or social en-
counters which were not gatherings for
the purpose of acting in behalf of the
agency. The Judiciary Committee version
is the more burdensome and- refers to
any "assembly or simultaneous com-
munication." Accordingly, I shall offer
an amendment to narrow the definition
to cover meetings for the purpose of
conducting agency business.

I feel that venue for actions brought
under this legislation should be limited
in accordance with language in the Ju-
diciary Committee amendments, that is

'to the' district in which the agency in
question has its headquarters -or where
the meeting in question occurred or in
the District Court for the District of'
Columbia. The bill as reported by the
Committee on Government Operations
permits such actions to be brought also
where the plaintiff resides or has his prin-
cipal place of business. This could lead to
duplicative lawsuits spread across the
country covering the same agency meet-
ing or meetings

.I oppose the provisions of H.R. 11656
as reported by Government Operations
imposing personal liability on individual
agency members for attorney's fees and
court costs. Th' assessment of attorney
fees and other litigation costs personally
against individual members of an agency
can only lead to a further diminution of
the rewards of public service. This pro-
vision would not only discourage qual-
ified persons from accepting agency ap-.
pointments, but would inhibit perform-
ance of official duties by those in office.
The Judiciary Committee- amendment
prudently deletes this requirement.

It is not possible to estimate the costs
of complying with the provisions of H.R.
11656. Certainly the time of a majority
of the entire membership of an agency
spent in the repeated voting sessions at-
tendant upon closed meetings; the time
spent by lawyers and other staff mem-
bers 'examining- documents; litigation
costs arising from actions created by

the bill; the administrative burden of
preparing a verbatim transcript of each
closed meeting, of deleting exempt por-
tions and of providing a copy of the re-
mainder to the public will be significant.

Let me not be misunderstood. My
amendments are not intended to weaken
the disclosure requirements of the bill
but rather to improve it by achieving a
balance between the disclosure require-
ments and the need for government to
operate effectively. Neither complete con-
fidentiality nor complete disclosure is de-
sirable and we need to guard against the
temptation to overcompensate for past
secrecy in today's morbid climate of dis-
trust and suspicion.

Mr. FLOWERS. Madam Chairman, I
yield myself such time as I may consume.

.Mr. FLOWERS asked and was given
permission to revise and extend his re-
marks.)

Mr. FLOWERS. Madam Chairman, I
shall be very-brief here. Our committee,
the Committee on the Judiciary; and the
subcommittee which I chair, the Subcom-
mittee on Administrative Law and Gov-
ernmental Relations,' was referred this
bill on a sequential basis.

The gentleman from Texas, the distin-
guished chairman of the Committee on
Government Operations, and I, as well
as other Members have-been somewhat
concerned in the last year and a half over
what we have gotten ourselves into with
dual reference and sequential reference'.
I am afraid that unless we straighten out
our proceedings in this regard before the
organization of the next Congress, we are
going to find a whole lot of redundant
work being done in th. 95th Congress
like it has been done in the 94th Con-
gress. I hope that someone with more
wisdom than I can figure out the solu-
tion while maintaining the jurisdictional
integrity of the various committees. But
I think were it not for the fact that the
gentleman from Texas is in the peculiar
situation of being the ranking Democrat
on the Committee on the Judiciary and
the chairman of the distinguished Com-
mittee on Government -Operations as
well, thereby having a position of lead-
ership on both committees having juris-
diction not only of this legislation but of
some previous legislation, we could have
had some problems in the handling of the
bill. Of course, I always welcome the op-
portunity of working with my distin-
guished friend from Texas, but we both
agree that there is too much ground to
be plowed for us to be going over each
other's work.

Mr. BROOKS. Madam Chairman, will
the gentleman yield?

Mr. FLOWERS. I yield to'the gentle-
man from Texas.

Mr. BROOKS. I thank the gentleman
for yielding. j

I want to commend the gentleman
from Alabama for doing a splendid job
on the Committee on the Judiciary in
handling this legislation, and I want
to say that I share with him a- feeling
that this is a duplicating effort on the
part of Congress.

Mr. BROOKS. We refer a bill to the
"A Committee," it works up a bill, the
subcommittee has hearings, the legis-
lation is reported by the fuli committee,
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and then the bill goes to the Rules Com- NESS), and we will proceed on those
mittee to come to the House, and then amendments.
we have to make up our mind here in I understand that there will be objec-

Congress to vote for it or not. It is a du- tion on the part of the Government Op-

plication of effort; confusing h bother- -erations on this side of the aisle to one

some, troublesome, generally a pain, of the amendments that is in the pack-

inefficient, and often ineffective when age of the substitute. The gentleman

we have to send legislation to another from Florida (Mr. FASCELL) will offer an

committee and-.start over through the -amendment to the substitute at one point

whole series. -- dealing with the transcript, and then we

I would say I hope when this new Con- will proceed as quickly as possible on

gress starts we can change this sequen- each one of these things and finish the

tial reference because the time has come matter in a ver' short time.

when we have bills referred to four or Mr. HORTON. Madam Chairman, if

five committees. If we want to get any- the gentleman will yield again, I feel that

thing done in Congress that is not the is a very expeditious way to handle this

way to do it. I want to say I share the matter because it would be very compli-

feelings of my friend, the g gentleman cated if we have to handle it by amend-

from Alabama (Mr. FLoWERs) on this ment, but with the substitute we would

particular subject. have the entire bill as passed by the

Mr. FLOWERS. We have now before Government Operations Committee as

our subcommittee a bill that is referred amended by the Judiciary Committee,
to four committees for the purposes of and we can exercise our will on that

those matters under the jurisdiction of basis.
the several committees. As the gentle- Mr. FLOWERS. Madam Chairman,

man knows this generally means that meetings of agencies subject to the pro-

when one has a bite at the apple he just , visions of this bill are to be open to pub-

takes a look at the apple and takes the lic observation unless information being

bite from the place where it looks best. discussed at the meeting falls within an

We are not always going to be on the express exception. Public awareness and

receiving end of this matter, because the interest in Government are important in

last time we had an issue between two our democratic procedures. This bill, by
committees it was our committee that promoting increased openness in Govern-
had primary jurisdiction and' the Gov- ment, should lead to improved decision-

ernment Operations Committee had the- making and greater accountability on the
second bite, so this is just an evening out part of the Government.
process and in working with the leader- The Committee on the Judiciary was

ship on both sides we hope to circum- referred this bill on a sequential basis
vent this problem of redundancy in the and prior to the Committee on the Ju-

future. diciary reporting the bill, the bill had
Mr. HORTON. Madam Chairman, will been the subject of a report by the Corn-

the gentleman yield? mittee on Government Operations. Since

Mr. FLOWERS. I yield to the gentle- the two committees -are in essential
man from New York. agreement on the bill, I will confine my

Mr. HORTON. Madam Chairman, remarks to the amendments proposed by
would the gentleman explain to the the Committee on the Judiciary.
House and to the committee what he in- First, the committee recommended a
tends to do with regard to the action change in the definition of "meeting" as

taken by the Judiciary Committee? provided in. new section 552b added to

What is his intention? title 5 by the bill. As so amended, the
Mr. FLOWERS. If the gentleman will term "meeting" would mean an assembly

allow me to proceed, I will speak very or simultaneous communication con-

briefly to the merits and what I intend cerning the join conduct or disposition

to do here this afternoon. of agency business by two or more, but at
We had sequential reference in our least a number of individual agency

committee and we then went over the members required to take action on be-
entire bill with a view to making what- half-of the agency. There would be an

ever amendments we deemed to be ap- exception for meetings required to de-
propriate. We did make about 10 or 11 cide matters covered by subsection (d),

ramendments, some of them more or the subsection concerning the closing of
less technical in nature and some 3 or 4 meetings. The meetings covered by the

rather substantive in nature. I intend exception would concern matters which
at the appropriate time to offer an are procedural in nature and involve de-
amendment in the nature of a substitute cisions in voting on closed meetings and
which will embody all of. the amendments on announcement of meetings. Such

that were approved by the Judiciary meetings could not include the conduct
Committee as well as those amendments or disposition of any other agency busi-
that were approved by the Government ness. The committee also recommended

Operations Committee. There would then an amendment to subsection (b) to add
be no committee amendments to -the bill language providing that agency members
coming from either committee. cannot jointly conduct or dispose of

Then the parliamentary situation, as agency business other than as provided
this Member would understand it, is at in new section 552b. The amended sub-
that point the substitute would be sub- section would not preclude agencies from

ject to amendment. The gentleman has disposing of noncontroversial matters by
some amendments, I know the gentleman written circulations.
from California (Mr. MOORHEAD), the Thesubcommittee added the words "or

ranking minority member on the sub- permitted" to exception (3) .of subsec-
committee has some amendments, as well tion (c), which is the exception permit-
as the gentleman from Ohio (Mr. KIND- ting closing of meetings involving infor-

H 7871

mation authorized to be withheld by stat-
ute. Prior to the amendment, only those
statutes which "required" the with-
holding of information would authoriz6
the closing. By the insertion of the words
"or permitted", many statutes which now
permit the withholding of information
but allow judgment or discretion will be
given force and effect. This amendment
is consistent with the language and pur-
pose of those statutes which provide the
basic authority for such withholding.

Exception (7) of- subsection' (c) con-
cerns the closing of meetings in order to
avoid disclosure of investigatory records
compiled for law enforcement purposes.
The exceptions' in this bill. were pat-
terned after the lFeedom of Information
Act As set forth in thp Administrative
Procedure Act provisions of -title 5 of
·the United'States Code in section 552.
That section concerns written records.
This bill has a slightly different orienta-
tion and concerns the right of the public
to observe agency meetings at which in-
formation will be given in oral discus-
sions. This amendment makes a neces-
sary clarification as to the exception so
that it applies to information which, if
written, would be contained in such in-
vestigatory records.

Exception (9) permits the closing of
meetings when the premature disclosure
of certain information could 'lead to fi-
nancial speculation, endanger the sta-
bility of a financial institution, or frus-
trate the implementation of a proposed
agency action. In the latter case, the ex-
ception would not be available after the
content or nature of- the agency action
had already been disclosed to.the pub-
lic. Amendments were added by the com-
mittee to clarify the exception by ex-
press language as to the time when the
exception would no longer be available.
This was done by providing it would not
be available after the disclosure or after
public notice of rulemaking as provilied
in the Administrative Procedure Act.

Paragraph (f) of subsection (d) per-
mits the closing of meetings pursuant to
agency rules in certain instances where
a majority of the business would justify
closing, in other words, meetings that fit
certain categories. The committee added
a clarificaion to better identify the
meetings subject to the exception and
this was done by deleting the words "of
the portions" where the original language
would have required that a majority of
the portions-of agency meetings would
have to be closed in order to permit clos-
ing by rules, and substituting therefor,
the majority of meetings for the same
purpose, it being very difficult to deter-
mine a majority of "portions" of meet-
ings.

TRANSCRIPT REQUIREMENT

Subsection (f) of the new section con-
cerning transcripts of closed meetings
and requires that a complete transcript
or an electronic recording which is ade-
quate to record the proceeding shall be
made of each agency meeting or portion
of a meeting closed to the public with
the single exception of meetings closed to
the public pursuant to paragraph 10 of
subsection (c). The committee consid-
ered the difficulties incident to the re-
view of the transcript of closed meetings
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required by the original provisions of
the bill. The bill would have required
that each deletion authorized by an ex-
ception in the section would be made by
recorded vote of the agency taken subse-
quent to the meeting.' It was pointed. out
this would require a considerable ex-
penditure of the time of: the senior cofi-
cials of the agency and that this would
be cumbersome and time consuming. It
was determined that the intent of the
bill could be adequately carried out b.y
deleting this provision and similarly de-
leting the provision requiring a written
explanation of the reason and statutory
.basis for each deletion.

.These amendments would not change
the requirements of the section making
revised copies' of the transcript or tran--
scription of 'the electronic recordings
available to any person upon payment of
the cost of duplication or its transcrip-,
tion. Further, it is provided that if the
agency determines it to be in the public
interest, the material can be made avail-
able to the public without cost. The com-
plete verbatim copy of the transcription
or the complete electronic recording of
each meeting closed to the public would
be maintained by the agency for at least
2 years after the meeting or until 1 year
after the conclusion of the agency pro-
ceeding with respect to which the meet-
ing was held, whichever occurs later.
COURT JURISDICTION UNDER SECTION 552b(h)

Subsection (h) provides jurisdiction in
the district courts of the United States
to enforce the requirements' of sections
(b) through (f) of the new section. Such
actions may be-brought by any person
against the agency prior to or within 60
days after the meeting at which the
alleged violation of the section occurred.
The time limit would be varied in the
event that a public announcement of the
meeting had not been made in accbrd-
ance 'with the requirements of the sec-
tion. The original version of the bill
would have provided- jurisdiction in the
courts to bring such actions against the
agency or its members. The committee
recommended the deletion of the provi-
sion for joinder of members for since the
subsection authorizes an action against
the agency, there would be no necessity
to join individual members to gain court
jurisdiction.

Further, the commnittee also amended
the bill to delete the provision authoriz-
ing the assessment of court costs against
individual 'agency members. These
amendments remove the objection that
individual agency members would be
subjected to suit for official acts and pos-
sibly being assessed costs and attorneys
fees in these circumstances. In line with
these principles, the committee recom-
mends the deletion of the provision-in
original subsection (j) which would have
permitted the assessment of costs
against individual members of an
agency.

Obiections were raised at the hearings
on the bill concerning the breadth of the
provisions concerning venue for actions
authorized by the bill. The committee
concluded that there should be no lim-
itation upon the jurisdiction provided in
the bill nor persons who could bring the
actions contemplated by the bill. How-

ever, the bill concerns meetings and mat-
ters relating to meetings that have a def-
inite relation to certain locations, and
the practical aspects concerning Govern-
ment action and court consideration of
these matters make it logical to provide
venue in the district where the agency is
held, where the agency has its headquar-
ters, or in the District Court for the Dis-
trict of Columbia.

SCOPE OF JUDICIAL REVIEW

Subsection (i) of subsection 552b as
contained in the bill referred to the com-
mittee would have provided that any

-Federal court otherwise authorized by
law to review agency action could on ap-
plication of any person properly partic-
ipating in the judicial review proceedings
inquire into the violations of the require-
ments of the section and afford any relief
deemed appropriate. The committee rec-
ommends' deletion of this language. It
was concluded that the provisions of sec-
tion 706 of title 5 of the Administrative
Procedure Act provides adequate author-
ity to inquire into the matters apparently
referred to in original subsection (i).

Section 706 concerns judicial review
and details the basis for invalidating
agency action. Item 2(d) as contained in
that section authorizes a court to set
aside agency action which was taken
"without observance of proceedings re-
quired bylaw." In consideration of mat-
ters covered by this section, the courts,
in reviewing actions, would then there-
fore .be prepared to proceed in accord-
ance with their normal procedures under
section 706. The weight to be given viola-
tions of the provisions of section 552b
would be considered as are other matters
covered by this provision in the Adminis-
trative Procedure Act. The reviewing-
court would then be in a position to de-
termine whether the violation was of
material prejudice to the party involved.

EX PARTE PROCEEDINGS

Section 4(a) of the bill adds a new
subsection (d) (1) to section 557 of title
5, United States Code, concerning ex
parte communications in relation to
adjudication and formal rulemaking
under the Administrative Procedure Act.
Section 557 concerns decisions based on
the record of hearings conducted in ac-
cordance with section 556. The new sub-
section Ofd) added by this bill would pro-
vide express limitations and procedures
relating to ex parte communications
relative to the merits of agency pro-
ceedings. The bar would apply to ex parte
communications relative to the merits
of- such proceeding by interested persons
outside the agency made to agency per-
sonnel involved or' expected to be in-
volved in the decisional process.

Similarly, no such agency official could
make an ex parte communication to an
interested party outside the agency. The
incorporation of the new-subsection in
section 557 results in the provisions being
made applicable to adjudications and to
formal rulemaking. The language of the
bill provides for communications or
memorandum of oral communications to
be made a part of the public record of
the proceedings along with written re-
sponses and memorandums of oral re-
sponses. In the event there is such an

ex parte communication, the agency, ad-
ministrative law judge, or presiding em-
ployee may require a party to show
cause why his claim or interest in the
proceeding should not be denied, dis-
missed, or disregarded, or othelrise be
acted upon adversely.

As introduced, the bill would have also
amended the Freedom of Information
Act provisions of section 552(b) (3) to
limit the exception for information
covered by statutes to only information
covered by statutes which require that
information of a particular type or cri-
teria be withheld. This would not pro-
vide an exception for statutes which per-
mit the agency to determine whether
such information should be released or
not. The amendment was made because
the language is unduly restrictive. For
example, the section concerning release
of atomic energy information permits a
continuous review of restricted data to
permit declassification where informa-
tion may be declassified "without undue
risk to the common defense and secu-
rity" 42 U.S.C. 2162.

Mr. Chairman, I urge the approval of
the bill with the amendments recom-
mended by the Committee on the
Judiciary.

Madam Chairman, I reserve the bal-
ance of my time.

Mr. HORTON. Madam Chairman, I
yield 10 minutes to the gentleman from
California (Mr. MCCLOSKEY).

The CHAIRMAN. If there is no objec-
tion, the Chair would like to recognize
the gentleman from California (Mr.
MOORHEAD) for 30 minutes and then come
back to the gentleman from-New York
(Mr. HORTON).

The Chair now recognizes the gentle-
man from California (Mr. MOORHEAD)
for 30 minutes.

Mr. MOORHEAD of California.
Madam Chairman, I yield myself such
time as I may consume.

Mr. MORTON. Madam Chairman, will
the gentleman yield?

Mr. MOORHEAD of California. I yield
to the gentleman from New York.

PARLIAMENTARY INQUIBY

Mr. HORTON. Madam Chairman, a
parliamentary inquiry.

The CHAIRMAN. The gentleman will
state the parliamentary inquiry.

Mr. HORTON. Madam Chairman, is it
the intention of the Chair to rotate?

The CHAIRMAN. Yes, that is the in-
tention of the Chair.

Mr. HORTON. Would the gentleman
from California (Mr. MOORHEAD) then
have 30 minutes before I come back to
my time?

The CHAIRMAN-The gentleman will
probably use a portion of-that 30 minutes
himself. We will then come back to the
gentlewoman from New York (Ms.
AszUG) and to the gentleman from New
York (Mr. HORTON).

Mr. HORTON. Madam Chairman, I
thank the Chair.

(Mr. MOORHEAD of California asked
and was given permission to revise and
extend his remarks.)

Mr. MOORHEAD of California.
Madam Chairman, I yield myself such
time as I may consume.

Madam Chairman, this piece of legisla-
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tion that is before ius has a very com-
mendable goal, that is, to give the people
of America an insight and information as
to the operation of our Government.
However, this right also must be balanced
against a very delicate scale as to the_
damage and mischief that can be done
in any given instance in holding back
the effective operation of Government.
It must be balanced if we are going to
do the job that is required of us. Govern-
ment in the sunshine is not logical if
our Nation's security is compromised by
such disclosures. Sunshine is blatantly
unfair, perhaps unconstitutional, if it

.impinges upon individual privacy rights.
Sunshine is irrational if it interferes with
or threatens our Nation's economic sta-
bility or the value of our currency.

My point is that the idea behind Gov-
ernment in the sunshine legislation is
attractive and valid only with respect
to certain governmental actiivties. Every-.
one in this House knows that there are
certain activities of Government that
cannot and should not be in the pub-
lic realm or released for general dis-
tribution. So, in drafting this type of
legislation, we must be very careful
about every detail of its impact. Sun-
shine legislation should not be used as a
vehicle to interfere with Government
agencies in the valid performance of the
functions for which they were created.

HR. 11656, as amended by the Com-
mittee on the Judiciary, goes a long way
towards recognizing the important bal-
ance of which I am speaking. Both the
judicial review and venue provisions in
the bill have been improved. An irra-
tional and unnecessary punitive provision
imposing liability for court costs and
attorneys' fees on individual agency of-
ficials has been removed. Importantly,
the Judiciary version oi this legislation
has made the controversial verbatim
transcript requirement more reasonable
by allowing the deletion .of exempt mate-
rial from meeting transcripts. If this
onerous and contradictory requirement
is retained in the final bill, it is my hope
that the Judiciary modification will also
be retained. -

Finally, an unwise attempt to reverse
the Supreme Court's decision in Admin-
istrator FAA v. Robertson, 422 U.S. 255
(1975), has been altered."
. It is my hope that -all of the improv-

ing amendments added to H-R. 11656 by
the Committee on the Judiciary will re-
ceive favorable action in this House.
These amendments would make this leg-
islation less ambiguous, less likely to
produce extensive litigation, and far less
likely to impose unrealistic and unfair
burdens on Government agencies- and
officials.

I also strongly urge that the House
favorably consider additional improving
amendments that will be offered by my
good friend and colleague, the gentle-
man from New York (Mr. HORTON). As
it comes to the floor, E.R. 11656 defines
"meeting" in a confusing and ambiguous
manner. This definition is pivotal in the
understanding of the scope of the Gov-
ernment in the sunshine legislation. More
specificity is required and the amend-

ment of the gentleman from New York
(Mr. HORTON) would accomplish that.

The gentleman from Ohio (Mr. KIND-
NESS), a member of our Judiciary Sub-
committee, also has a very important
amendment to offer to this legislation,
specifying which agencies are to be sub-
ject to this act.

I will offer an amendment later on in
the debate which would provide that per-
sons bringing an action under this legis-
lation must meet normal Federal court
standing requirements.

The legislation, as it is presently writ-
ten, changes the present court rules to
allow any individual, whether he has an
interest or not, to bring litigation. This
only causes a disruption of our entire
court system. It allows professional liti-
gators to get involved for whatever pur-
poses they might want to, many times to
make a case for themselves or to make
a financial benefit of some kind through
encouraging groups to finance their
actions. I will offer an amendment which
will . do away with this particular
provision.

I believe that we have made some sub-
stantial steps toward Improvement in
the action of the Judiciary Committee,
and for that reason-my comments on the
sequential referral would not be the same
as some of my colleagues have been
earlier. I think in this particular case
we have made substantial improvements
in the case of sequential referrals. I
realize, however, that many times it does
cause a delay in getting legislation be-
fore the House.

My purpose here today is not to be ob-
structive to this legislation. I strongly
agree with the ideals and principles
underlying Government in the sunshine
legislation. I do not want to hurt the
operation of our Government, and for
that reason I am supporting the amend-
ments I have already referred to.

Ms. ABZUG. Madam Chairmah, I yield
such time as he may consume to the
gentleman from Florida (Mr. FASCELL).

(Mr. FASCELL, asked and was given
permission to revise and extend his re-
marks).

Mr. FASCELL. Madam .Chairman, I
rise in support of H.R. 11656, the Gov-
ernment in the Sunshine Act.

As the principal sponsor of this legis-
lation in the House, I urge that it be
adopted. The bill would make a 'long
overdue reform in our governmental op-
erations so as to help restore confidence
among the public.

The bill has been carefully considered
for many years. It has been introduced
in the 92d, 93d, and 94th Congresses.
There have been many hearings by 'vari-
ous committees in the House and Senate,
and there have been extensive contacts
and consultations with the executive
branch agencies affected.

The Sunshine measure builds on long
experience with the Freedom of Infor-
mation Act, the Administrative Proce-
dures Act, and the Privacy Act. It is
coordinated with those Acts so as to form
a balanced and comprehensive informa-
tion policy in the Federal Government.

The basic justification for this legisla-
tion is that citizens have a right to know
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what is being done by Federal agencies.
They need to know not only the final
decisions, but the discussions which go
into those decisions.

Very few people would argue with the
principle of Government in the sunshine.
Actually, this is 'the cornerstone of our
democracy. Without public access to in-
formation on governmental actions,
there can be no adequate basis on which
individual citizens can form judgments
and cast their votes for those who exer-
cise the functions of Government.

To the extent that secrecy exists in
Government, I believe that by and large
it is the product of inertia and the fol-
lowing of what seems at first glance to
be the easiest expedient-that of with-
holding information from the public.
After all, if the public does not know
what happened or what has been done
it cannot fault the officials who are re-
sponsible for such actions. Thus, the
officials involved may feel that by ex-
cluding the public they can be safely
immune from criticism If the results are
not favorable.

Yet, in the long run, such secrecy
causes more problems than it solves.
Eventually, the truth usually lecaks out,
and when thi, happens after-the-fact.',
it breeds public distrust and condemna-
tion which may be directed against
officials other than those responsible for
any misdeeds. The whole Government
suffers when our people perceive that it
is working secretly against them.

What we need is a means to shatter
the complacency of officials who need-
lessly follow practices of secrecy and
make it so difficult to operate in such a
manner that sa policy of open govern-
ment becomes the easy way out. Then
we will have true "government In the
sunshine" as officials learn that open-
ing the decisionmaking process to the
public is not'only harmless; but bene-
ficial.

In seeking to open the conduct of pub-
lic business by Federal agencies, we in
the Congress are asking no more than we
have already imposed on ourselves. In
1973, *the House adopted legislation
which I cosponsored amending the rules
to strengthen the requirement for open
hearings and open committee meetings
including meetings for the markup of
legislation. Prior to that action. 56 per-
cent of House hearings and meetings
were open to the public in 1972. In con-
trast, under the stronger open meetings
rule adopted in the 93d Congress, 92 per-
cent of all House committee hearings
and markup sessions were open to the
public in 1974.

I have seen no drastic adverse conse-
quences as a result of the new congres-
sional open meetings policy. Instead, the
legislative output has been stepped up,
and we can point with pride to the fact
that any member of the public can find
out virtually all he wants to know about
congressional actions, if not more than
he wants to know.

The legislation before you would take
similar action with respect to Federal
agency meetings. Some 50 agencies
headed by more than one governing
member, appointed by the President and
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subject to Senate confirmation, come
under its provisions. These include such
agencies as the Civil Aeronautics Board,
the Federal Communications Commis-
sion, the Federal Maritime Commission,
the Federal Trade Commission, the In-
terstate Commerce Commission, the
Securities and Exchange Commission,
and others.

H.R. 11656 sets foith the policy that
the public is entitled to the fullest prac-
ticable information regarding the deci-
sionmaking processes of the Federal
Government. It is the purpose of the act
to provide the public with such informa-
tion while protecting the rights of indi-
viduals and the ability of the Govern-
ment to carry out its responsibilities.

Under the bill, agencies may close
meetings if the matters to be discussed
fall within 10 exempted areas. These
areas include national defense and for-
eign policy, internal personnel practices,
information .required or permitted to be
withheld by another statute, trade in-
formation, law enforcement records, and
information used by agencies that regu-
late the supervision of financial insti-
tutions.

These exemptions give ample leeway
to any agency to protect information
where there is a legitimate public inter-
est in secrecy. The exemptions generally
parallel the Freedom of Information Act
and are consistent with the -sound cri-
teria developed through legislative study,
administrative experience, and judicial
interpretation.

We have included provisions under
which a member'of the public can go to
court to challenge an agency's action
closing a meeting or portion thereof.
Reasonable attorney's fees may be
awarded to a successful plaintiff at the
discretion of the judge.'

In cases where meetings are closed to
the public, the agency is required to keep
an electronic recording or transcript. In
such cases; or where portions of meet-
ings are -closed, the original bill re-
quired that the agency explain the.rea-
son and statutory authority and provide
a su/mmary or paraphrase of the deleted
material. The Government Operations
Committee, after hearing objections to
this from the Federal Reserve Board and
others, approved a compromise which
merely required a statement of the rea-
son and statutory basis. Unfortunately,
the Judiciary Committee amendments
would strike even this requirement, so
that only a blank space would be left
in a transcript without even a hint of
what had been removed, or by what au-
thority. I hope that this proposed change
is rejected by the House.

One of the reasons for requiring some
reference to' deleted material is to en-
able'citizens to have some indication of
the subject matter. This would enable
them to exercise their rights to judicial
review. Under the bill, a judge may ex-
amine a transcript in camera to de-
termine whether deletions fit within the
stated exemptions. Unless a person
knows in general the type of subject
affected, however, he would be unable to
challenge a deletion.

I know that many Members have been

contacted by the Federal Reserve Board
or by other agencies with respect to pro-
visions of the legislation. Each of their
objections was considered in both the
subcommitte and full Government Oper-
ations Committee, and further in the
Judiciary Committee in many instances.
We took votes on each objection. Some
amendments were approved in line with
agency recommendations. The others
were found to lack merit, after extensive
debate. There have been one or two
subsequent matters raised, but on close
examination, there also lack merit.

The bill sets forth a workable and
practical system for opening up the
operations of the agencies to public
scrutiny. It make no monumental
changes, since to a large extent the bill
will codify what agencies are already
doing by regulation. In general, the
agencies have no. great-problem-with it.
Even the burden on agency heads for
complying with the requirement of votes
on deletions has been exaggerated. This
could easily be done by circulating a tally
sheet. No second meeting is required.

It is true that the Federal Reserve
Board will probably never be satisfied
with any legislation which seeks to open
its operations even partially. The agen-
cy would like to be excluded completely
from the bill. Lacking that, it would
like to avoid keeping a transcript. This
is absurd. Even in the Congress, we keep
transcripts on all our meetings. We deal
with national security and other infor-
mation at least as sensitive as anything
done by the Federar Reserve Board.

We have listened to everything the
Board has said and have more than com-
promised by approving a specific exemp-
tion for financial regulatory agencies
which will enable them to close up any-
thing with significant information dis-
cussed. To allow them to operate in to-
tal secrecy without even keeping a tran-
script would be a serious mistake.

The agencies'. reasonable concerns
have been accommodated. We have in-
cluded a section on ex-parte contacts:
which.is not controversial. In short, the
bill takes a fair and balanced approach
toward the goal of increased public in-
volvement in the governmental process.

-I urge that the Government in the
sunshine bill be approved.

CONSUMER FEDERATION OF AMERICA,
Washington, D.C., July 28, 1976.

Hon. BELLA S. ABZUG,
Hon. DANTE B. FASCELL,
U.S. House of Representatives,
Washington, D.C.

DEAR REPRESENTATIVES ABZUG AND FASCELL:

Consumer Federation of America, -the na-
tion's largest consumer organization repre-
senting more· than 30 million consumers,
enthusiastically supports the Government in
the Sunshine Act' (HR 11656).

It is no secret that public confidence in
government is at an all time low. A major
source of citizen cynicism is the growing con-
viction that government decisions are often
made behind closed doors with access and
input being too frequently the exclusive
privilege of well-financed special interest
groups. The public recognizes the transpar-
ence of the standard government position
that it can only conduct business effectively
if its proceedings are closed to the public.

The legislation 'hich will be considered

today is a sensible and drastically needed step
in the direction of providing citizens with
the opportunity to better scrutinize the vast
number of 'meetings conducted daily at
multi-member agencies. It also recognizes

_the importance of establishing procedures
for ex-parte communications.

'We are ,actively opposed to a series of
amendments whose architect is Arthur Burns
and whose sponsor will undoubtedly be Rep.
Frank Horton.

1. Definition of Meeting
The first amendment would restructure

the definition of meeting in such a way that
if the announced purpose of the agency
meeting was not to "conduct business" the
meeting would not be classified as an "open
meeting" which the public could automati-
cally attend. Clearly this amendment could
and would be used by agency officials intent
on thwarting the goal of this legislation'.
How easy it will be to camouflage a business
meeting behind some non-business sounding
announced topic. With no objective standard
to determine what is a meeting "to conduct
business" the ability for judicial review of
agency abuse will, practically speaking, be
non-existent.

2. Minutes vs. Verbatim Transcripts
The second amendment would permit the

taking of minutes as opposed to the require-
ment of a verbatim transcript at "closed"
meetings. Minutes taken by. the most compe-
tent of people are no substitute for the com-
prehensive verbatim transcript. For example,
a particular monologue, dialogue or phrase-
ology may at the time of the actual meeting
seem inconsequential and 'consequently
either be omitted from the minutes or para-
phrased. Yet later that very issue may be
extremely important to affected persons. The
participants and the public should never
have to rely on minutes of the proceedings.
If the issue is serious enough to warrant

-being discussed at a meeting, any discussion
at that meeting should be transcribed. In
closed meetings even more than open meet-
ings there must be a check against inaccu-
rate or incomplete minutes.

3. Transcript exemption
The third amendment would-exempt SEC

and the Federal Reserve Board from the tran-
script requirement.

4. SEC/Banking Agency Exemption
The fourth amendment would by generic

description. have the practical effect of ex-
cluding the SEC and banking agencies.

There is no logical or equitable reason for
either amendment and the amendments are
particularly offensive because they are new
examples of the FED's consistent attempts to
arrogantly transcend accountability.

Finally, we would like to emphasize our
active support of an amendment which we
understand will be introduced by you, Rep.
Fascell. That amendment would require that
at anytime there is a "deletion" from the
transcript, there must be submitted a written
statutory citation to that section of the law
which would allow such a deletion. This
amendment will ensure an additional meas-
tre of accountability into the bill.

Sincerely,
CAROL TITCKER FOREMAN,

Executive Director.
KATHLEEN F. O'REILLY,

Legislative Director.

Mr. HORTON. Madam Chairman, I
yield 10 minutes to the gentleman from
California (Mr. McCLosKEY).

(Mr. McCLOSKEY asked and was given
permission to revise and extend his re-
marks.)

Mr. McCLOSKEY. Madam Chairman,
I do not want to belabor the time of the
Committee in 'general debate on this
matter on the specific amendments which
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will be debated more thoroughly later,
but I would like to call the attention of
the House to the fact that when we enact
this legislation, as we will today. there-is'
a particular duty on the House of Rep-
resentatives to be careful in our crafts-
manship, because this is another one of
those instances where the Senate passed
the bill unanimously by a vote of 94 to
0, without substantial debate on the floor.
When the bill was sent to us, however,
praiseworthy and laudable its purposes,
there were problems of craftsmanship
which can plague our Governmcnt dearly
in the years ahead if they are no't recog-
nized.

Consequently, unless several of these
amendments are adopted, in my judg-
ment, the bill may provide more problems
than it seeks to solve. Let me try to set
this in a historical context:

It was only 2 years ago that we en-
acted the freedom of information amend-
ments, because of what we felt were
the excesses in several administrations,
culminating in the Nixon administration
where the Attorney General at the time
stated that if Congress wanted any in-
formation from the executive branch,
they had an absolute right tc withhold

-it and our sole remedy was impeachment,
which we ultimately undertook. With
regard to those excesses and abuses of
secrecy by the; executive branch, in the
heat of anger and passion we passed
amendments to the Freedom of Informa-
tion Act in 1974, and then in 1975 we
enacted the Privacy Act to try to protect
individuals against excessive intrusion by'
the executive branch.

In both of those acts, we imposed civil
or criminal penalties, or both, against
Government employees who might vio-
late either the privacy of the individuals
or who might excessively claim secrecy
for Government documents. We'have
not held' oversight hearings by the sub-
committee which presents this bill on the
actual operations of either the Privacy
Act or the Freedom of Information Act.

I think, frankly, I would feel better
about this legislation had we held over-
sight hearings on the problems for the
executive branch which have been
created by the Freedom of Information
Act amendments and the Privacy Act
amendments.

We know, for example, that both the
Freedom of Information Act amendments
and the privacy bill have imposed in-
credible new burdens of paperwork and
complexity and additional personnel. We
have a Paperwork Committee created by
this Congress which is studying how to
try to cut back on the paperwork and
the complexity and the cost to Govern-
ment to which we have added so sub-
stantial]y with the Freedom of Informa-
tion Act 'amendments and the privacy
bill. ··

Madam Chairman, briefly stated, this
bill is founded on the proposition that
the Government should, to the fullest ex-
tent possible, conduct the public's busi-
ness in public. To that end, the bill re-
quires all Federal agencies headed by
more-than one person to conduct their
business in meetings that are open to all.

I want to make it clear that I have no
disagreement with these principles. But,

in my opinion, certain of the bill's pro-
visions will, if enacted, needlessly, and
even foolishly, interfere with the proper
and'effective functioning with the Fed-
eral agencies. I believe that the enact-
ment of these provisions will end up
hurting the people this bill is designed to
benefit, by imposing on the Government
costly redtape requirements which lower
productivity while providing no' benefits
for anyone.

My differences with this bill are few
but important. This bill can be signifi-
cantly improved in the following ways.

VERBATIM TRANSCRIPTS

The bill in its present form requires
a verbatim recording or transcript to be
made of every meeting which is legally
closed under the narrow exemptions con-
tained in the bill. This is simultaneously
the bill's most onerous and its most use-
less provision. It is onerous because of
the tremendous expense involved in
meeting this requirement-not only the
costs of the recording equipment -or
stenographer, but the costs of transcrib-
ing the verbatim record. reviewing,it to
see if any portions of it can be made pub-
lic, and, if so, making the necessary dele-
tions in the transcript. It is uesless be-
cause, under the act, these transcripts,
made at considerable expenses, will never
be made publicly available if the meeting
was legally closed. Their only function is
to serve as a policing aid to enable the
courts to determine if the closing was
proper. I think there must be a simpler,
more efficient'way.to accomplish this
goal.

This provision will undermine the goals
of the two principal planks of Federal in-
formation policy, the Freedom .of Infor-
matfon Act and the Privacy Act. If these
transcripts are in existence, their dis-
closure will undoubtedly be the object of
a significant amount of Federal court
litigation. One way or another, some of
the information in those transcripts will
become public-and the protections pro-
vided for individuals contained in the
Privacy Act, and for various types of ex-
empt matters in the Freedom of Infor-
mation Act, will be eroded. Thus, sensi-
tive agency discussions-which the bill
recognizes should not be held in public-
would be subject to being recorded in
full, and to the publication of an edited
transcript. Those who will benefit most
from this, I am afraid, are the special
interests who can well afford to pay
their agents or lobbyists to attend every
open meeting and pore over every tran-
script of closed discussions made avail-
able.

I believe that the unnecessary tran-
script requirement should be deleted. In-
stead, agencies should be required to
maintain minutes of closed meetings.
These meetings will set forth the matters
discussed at a closed meeting, and will
enable a court to determine if a meeting

'was improperly closed. If it was, the
court will have every power in equity at
its command to remedy the situation in
the manner it believes is required.

DEFINITION Or MEETINGS

This:bill is directed not only at formal
meetings of agencies convened to con-
duct agency business-which I believe

are the legitimate subject of this legis-
lation. Rather, the' bill broadly extends
its coverage to any "assembly or simul-
taneous communication concerning the
joint conduct or disposition of agency
business by two or more" members of
the agency.

This language,. together with the ver-
batim transcript provision, would mean
that any assembly or simultaneous com-
munication concerning agency matters,
whether or not its purpose is to conduct
business, would be subject to prior public
notice, the open meeting requirement,
and the requirement that a recording of
the meeting or.conversation be made.

In other words, all telephone conver-
sations and meetings of agency members
at barbecues, on the golf course, or any-
where would be covered by the act if the
conversation included the mere mention
of any matter pending before the agency.

A more important objection to this
provision than the fact that it may inter-
fere with some agency members' social
'lives, however, is the fact that this pro-
vision vitiates one of the most important
exemptive provisions of the Freedom of
Information Act, the. exemptioni for
intragency discussions. Congress and the
courts have long recognized the need for
.agency personnel to discuss, in private,
regulatory matters and to freely explore
all options that may be open-without
the fear that those discussions will one
day be publicly revealed. The heads of
multimember agencies.have this need as
well as the members of their staffs.

I believe that the bill should apply
whenever agency members convene in a
formal meeting for the purpose of pass-
ing upon matters before the agency. It
should not apply if the agency members
meet informally, not for the purpose of
voting or deciding matters, but only for. a
preliminary discussion among themselves
of the important issues they will ulti-
mately Lave to make an informed judg-
ment upon.

ENCOtRAGEMENT OF UNDUE LIRIGATION

As I noted, the "sunshine" bill has a
laudable purpose. But I think we all also
perceive a need to try to clt the cost of
Government and, In particular, to cut the
need for mountains of paperwork. In
addition, we are beginning to perceive a
need to discourage undue litigation in the
Federal court system. The benefits of
open Government which the bill achieves
are sharply offset by the costly, and un-
necessary, burdens it places on the Gov-
ernment and on the Federal court sys-
tem.

This -act provides that any person-
not merely one interested in the matter
before the agency--can bring an action
to challenge the closing of a meeting.
That suit can be brought in the plain-
tiff's home district, regardless of the
place the agency is located or the meet-
ing was held. Obviously, one closed meet-
ing could be the subject of challenge in
any number of districts, necessitating ex-
tensive travel by Government lawyers to
litigate these challenges. The burden of
proof is always on the agency, and as
agencies have discovered in Freedom of
Information Act litigation, that burden Is
a difficult one to meet. Finally, if in the
opinion of the court the plaintiff merely
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"substantially prevails," he is entitled to
an award of attorney's fees and costs.

This act will be a drain on the man-
power and monetary resources of the De-
partmnent of Justice and the legal staffs
of the agencies that will have to resist
these suits. These provisions will be a
bonanza for the legal profession and-
more importantly-for the special inter-
ests who can afford to hire them to delay,
impede, and obstruct the processes of the
regulatory agencies.

I am aware that the object of this bill
is to make Government open to the peo-
ple; and there may well be some action
taken by public interest groups to force
open an improperly closed meeting. But,
by and large, the ones who will be taking
advantage of this bill's provisions will be
corporate and other special interests at-
tempting to stave off what they deem to
be unfavorable Government action. We
have seen too many cases where agency
action was unnecessarily protracted due
to long, drawn-out court battles., This
bill gives the special interests just one
more forum in which to fight the agency.

The- right to file suit under this bill
should be limited to actions brought by
a person aggrieved by agency action
taken at a closed meeting-the standard
which has governed access to the courts
for review of agency action since the en-
actment of the Administrative Procedure
Act in 1946. It is unwise to throw the
courts open to anyone, anywhere, who is

- of a mind to throw a wrench into the
workings of the Government.

CONCLUSION

We must remember that the Federal.
agencies have been created by the Con-
gress, and given the job of promoting
goals deemed by the Congress to be of
utmost importance. Thus, when we im-
pede the agencies, we only harm our own
legislative objectives.
I I am aware that criticism may on oc-
casion be Justifiably leveled at some-
agency action. But the answer to that
problem is for Congress to address and
correct the agencies when they go astray,
not to obstruct, indiscriminately, all.
agency action of every kind.

I think we make a mistake when we
try to saddle the agencies with onerous
and unnecessary burdens such as the
verbatim transcript provision of this leg-
islation, when we erode the protections
previously afforded for closed discussions
of important policy matters by agency
heads and staff, and when we subject
them to harassment by burdensome liti-
gation. Who will benefit? Will we protect
the man for whose benefit an agency is
attempting to devise a protective rule in
accord with congressional direction, or
will we merely provide a means for the
interests that would be affected by that
rule to impede the effectuation of the
will of Congress?

I would like at this time to ask a
question of the gentlewoman from New
York. If we pass the sunshine bill today,
which in effect adds section 552(b) to the
code, the Freedom of Information Act
being 552 and the-Privacy Act being
552(a), may we not soon have an over-
sight hearing, within the next year, on

the workings of the Privacy Act and the
Freedom of Information Act?

Ms. ABZUG. If the gentleman will
yield, I think there is no question about
it.

While I have the opportunity to answer
the gentleman on the Sunshine Act, I
would remind him that most of the hear-
ings we have had, or a good number of
them, have dealt with oversight of the
Freedom of Information Act and the
Privacy Act.

On the question of information that
is being provided or not being provided
under the Freedom of Information Act,
questions have come up concerning the
application of the Privacy Act and what
was required of the Members of Congress
in order to get information for their con-
stituents.

We held significant meetings with rele-
vant agencies concerning some of the
paper work and the bureaucratic in-
terpretations of this act, and we con-
tinued to hold hearings regularly to
deal with the implementation and inter-
pretation of the act.

The gentleman can be. assured that
this committee.and its successor, because
it is charged with the responsibility, will
have oversight, and I know it will con-
duct oversight hearings on sunshine.
- Mr. McCLOSKEY. If I may respond to

the gentlewoman, I do not want to be
misinterpreted. I have commended the
gentlewoman-on the vigor with which she
has approached the Freedom of Infor-
mation Act amendments and the abuses'
of it, the oversight of the Privacy Act and
the abuses of it. But my concern is over-
sight on the complexity and the cost to
Government. It was not appropriate until
now that we do this on the Privacy Act'
because the Privacy Act would have been
in effect only a year in September. But
we hear rumblings from many agencies.
They have all indicated that the cost
to the Government has become extreme-
ly burdensome, and that the complexity
'of government operations has increased
tremendously.

Ms. ABZUG. If the gentleman will
yield further, I think the gentleman
makes a valid point. I think an act such
as this, which involves privacy, the Free-
dom of Information Act, and now this
Sunshine Act, which involves agencies
of Government and the operation of very
important functions, should at a cer-
tain point, when we have collected the
information, be the subject of intensive
oversight. I would certainly recommend
that and see that it takes place.

Mr. McCLOSKEY. 'I thank the gen-
tlewoman.

Madam Chairman, I would like to
speak briefly on the amendments which
will be offered,. because I think these
amendments are crucial to producing
a craftsmanlike bill.

On the first amendment, on the ques-
tion of meetings, I would ask my col-
leagues to consider whether we in the
Congress could operate with the defini-
tion of "meetings," as it presently exists
in this bill. The definition of "meetings"
in the bill, as it exists now, means if an-
other Member and myself were to meet

on, say, committee business, if we were
to meet in the well of the House, if we
were to meet at the lunch counter or if
we were to meet in our offices and discuss
the subject of a pending bill, we would
have to have a transcript of that meet-
ing and it would have to be promptly
produced for the public unless it came
within one of the specific exemptions,
and we would have to vote on the specific
exemptions. This prevents discussion of
matters in casual contacts amongst each
other.

I think this should be amended. If we
look at congressional procedures in the
same context, we would preclude the exe-
cutive branch from doing something we
would never consider Precluding for our-
selves.

Ms. ABZUG. If the gentleman will
yield, I want to point out that the gent-
leman's fear in this 'connection is not
completely carried out. Unless there is
a quroum of this agency, there would
be no requirement such as the gentleman
describes. It would not constitute a meet-
ing under the statute or-under the legis-
lation as we now propose it.

Mr. LONG of Maryland. Madam Chair-
man, will the gentleman yield?

Mr. McCLOSKEY. I yield to the gen-
.tleman from Maryland.

Mr. LONG of Maryland/ Madam
Chairman, I might point out that under
the practices of the Committee on Ap-
propriations, ordinarily two members
constitute a quorum.

Mr. McCLOSIKEY. This is my problem,
Madam Chairman. Let us take my own
subcommittee, which has seven members.
Assuming that four members constitute
a quorum and that four of us should
meet in the well of the House to discuss
problems we have on a bill, that might
well constitute a meeting which would
then require a recorded transcript.

Ms. ABZUG. Madam Chairman, if the
gentleman will yield further, I would
rather not interrupt the gentleman's
presentation, except that I do'want to
clarify this point. The quorum that the
gentleman referred to is for the purpose
of conducting a hearing and not for the
purpose of doing business. I think there is
a distinction there, and I do not agree
with the gentleman.

I do not want to interrupt the gentle-
man on this point any further except
to make the record clear from a legis-
lative point of view. I think we ought to
be clear as to what that means.

Mr. McCLOSKEY. Madam Chairman,
we have a disagreement, and it is' worth
stating and worth debating and worth
resolving today. I would point.out that
much of the argument for this sunshine
bill has been on the basis that in many
cases enlightened States have adopted
sunshine bills.

However, as to this meeting require-
ment, in my State of California there is
*no requirement for a casual meeting be-
tween a number of people who ultimately,
can conduct business for a city, council
or board of supervisors that they have
to supply a recorded transcript or have
a vote, and there is no requirement. I
think we are searching here for balances
so we can assure good operations in Gov-
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ernment after we have had several de-
cades of abuse'of power by Government.
We ought to recognize,'however, that in
the future members of a commission will
not be of the same attitude of past mem-
bers whose abuses we cure here.

We.seek for a balance. We are going
to have to get -good people to serve on
the commissions and to govern this coun-
try ably.

Frankly, if I were'asked to serve as'a
commissioner under these rules that ex-
ist in the bill today, I would ask mnyself
twice whether in the ordinary course of
conducting Government business I could
comply with these provisions of meetings
and furnishing verbatim transcripts and
still do my job honestly.

Madam Chairman, I will reserve the
balance of my time now and save it for
argument on the specific amendments.

Mr. FLOWERS. Madam Chairman, I
have no further requests for time, and
I reserve the balance of my time.

Mr. MOORHEAD of California. Madam
Chairman, I yield such time as he may
consume to the gentleman from Ohio
(Mr. KINDNESS).

(Mr. KINDNESS asked and was given
permission to revise and extenfd his
remarks.)

Mr. KINDNESS. Madam Chairman,
like many other Members of the House,
I find that I am in a somewhat anoma-
lous situation with respect to this bill.
Here we are again, a small, closely
knit group, sitting here in an interested
manner debating in a stimulated way
a rather important bill. Only a few of
us are here, and this is going to affect
all of us in some degree.'

However, we have here a proposal be-
fore us that all of us, I think, can readily
agree will aim in the right direction,
toward,providing openness in the' con-
duct of public affairs. Naturally, we have
some disagreements concerning some
aspects-of, the bill. They have all been
pointed out at this time, I believe, and
I would like to express my support for
the concept of this bill.

However, there is a problem, as the
bill is now 'written, because it is my feel-
ing that there are certain governmental
functions that by their very nature have
to be kept privileged or not published.
In fact, the very functions carried out
by certain Government agencies, the
Federal Reserve Board being one of the
prime examples, require a sequestered
or restrictive setting for the conduct of
their deliberations.

Following the conclusion of general
debate, this House will have an oppor-
tunity to vote on the amenrdments 'that
have already been discussed, and yet I
would like to emphasize one amend-
ment, and that is the one which would
change the definition' of "agency."

Most notable among the agencies that
might be covered and will be covered by
this bill for the Members' special con-
sideration, I think, is the Federal Reserve
Board. Similarly, however, the Securities
and Exchange Commission has some.pe-
culiar considerations for the Members
to look at.

The Federal Reserve.Board's delibera--
tions on monetary policies often involve
sensitive subject matter. If such daelib-

erations become totally open to the pub-
lic, financial markets may react in some
cases dramatically; and the stability of
our economy is likely to be affected in
some degree.

Madam Chairman, I would just like-to
point out something by way of quoting
from a May 6 letter from Arthur Burns,
the Chairman of the Board of Governors
of the Federal Reserve System. He
states:
· It is our belief that the Federal Reserve

Board is unique among Government agen-
cies' insofar as the subject matter of its de-
cisional-process is concerned. ~Witli few ex-
ceptions, each of the Board's regularly sched-
uled meetings is involved with matters the
sensitivity and intricacy of which, if ex-
posed to public discussion,. could lead to
misunderstanding, misinterpretation, and
disruptive and harmful speculations. Ex-
amples include deliberative processes in
monetary policy formulation; receipt, trans-
mission and evaluation of national and inter-
national market information; and, incident
to the formulation of bank regulatory policy,
discussion of confidential appraisals, and sen-
sitive judgments relating to member bank
arid/or.bank holding company operations, in-
dividuals, etc.

Ms. ABZUG: Madam Chairman, will
the gentleman yield?

Mr. KINDNESS. I yield to the'gentle-
woman from New York.

-Ms. ABZUG. Madam Chairman, I
wonder whether the gentleman from
Ohio (Mr. KINDNESS) is aware of the fact
that all of the subjects that he has men-
tioned come within the exemptions in
the bill. We had in the Government Op-
erations Committee and in the Judiciary
Committee extended discussion on this
issue, and what we did in the way of
exemptions more than covers the gen-
tleman's concerns.

Mr. KINDNESS. I do not choose to
yield further on the point because I have
the bill, I have read the bill, and I under-
stand what is contained in the bill. I
thihk we could carry this dialog on into
several other sections of the bill so as to
modify the effect of what the gentlewo-
man from New York points out.

Ms. ABZUG. If the gentleman will yield
further, I just wish to point out that we
share his concern and the concern of
Chairman Burns on this issue.

This legislation provides adequate pro-
tection for those concerns, particularly
in exemptions 8 and 9 of the bill.

I might also point out that when we'
passed the Freedom of Information Act
back in 1966, the Federal Reserve ex-
pressed similar concerns:

Could leave exposed to indiscriminate pub-
lic demand certain critical records and ma-
terials related to the Board's credit and mon-
etary policy functions ars well as other statu-
tory directed functions. Such a result could
impair the Board's effectiveness both as an
instrument of national economic policy and
as a regulatory body.

This was said by the Chairman of the
Board in 1966. This has never happened,
and Mr. Burns admitted that when he
testified before my subcommittee.

I merely quote it to the gentleman to
allay his fears.

Mr. KINDNESS. Madam Chairman, I
thank the gentlewoman from New York
for seeking to allay my fears, but the at-
tempt fails.

The Federal Reserve Board further-
more, in addition to what has already
been read, often has before it detailed
financial and managerial information.

The Securities and Exchange Com-
mission often has similar information be-
fore it; and those two comprise, I think,
probably the most serious questions be-
fore us, as to what should be the cover-
age of this bill.

Mainly, Madam Chairman, I think our
concern should be: Just what is it that
we are doing?

I think oftentimes we have measures
before us that have wonderful titles, that
sound good, and gain all kinds of sup-
port; but contained within those bills are
provisions that make it very difficult to
support the entire content of the bill.

Madam Chairman, when we go about
providing for Government in sunshine, I
might state that there was no answer
given in the subcommittee on in the
Committee on the Judiciary, itself, in
considering this matter,' to the question:
·Why not include all of the executive
branch, the departments of the executive
branch of the Government,-in-this Gov-
ernment in the sunshine bill instead of
the collegial-headed agencies?

Obviously, the anrswer has to be that
this was a simple formula approach. Col-
legial agencies only being included, gives
us a starting point, but we do not really
know how many are really included with-
in the scope of this bill and thus list ex-
actly the agencies we want to cover. As
a starting point I think that this is far
better than the broad approach that can
give us so much trouble as to the ques-
tion of which agencies and commissions
are actually covered. .

A further example, which will be
brought out during the debate on the
amendment is the Commodity Credit
Corporation in the Department of Agri-
culture. ·Anyone who was to think about
it and looks up the law and statutory
provisions concerning the Commodity
Credit Corporation, will soon discover
that the Secretary of Agriculture actual-
ly-directs the operations of that board. So
it is an open question right off the bat as
to whether the Commodity Credit Cor-
poration is covered by this bill.' Yet it is
listed in the Senate report as typical of
those agencies that would be,covered by
the bill.

I assure the Members that the interests
-of the American people are not best
served by having Government in the sun-
shine litigated but rather by having Gov-
ernment in the sunshine.

Ms. ABZUG. Madam Chairman, I yield
such time as he may consume to the
chairman of the Committee on Govern-

'ment Operations, the gentleman from
Texas (Mr. BROOKS).

Mr. BROOKS. Madam Chairman, I
want to thank the gentlewoman from
New York for yielding me this time.

(Mr. BROOKS asked'and was given
permission to revise and extend his re-
marks.)

Mr. BROOKS. Madam Chairman, this
bill is hardly new or surprising. Here in
Congress we have become used to operat-
ing in the sunshine. Nearly every State
has opened its governmental processes to
some degree. What is surprising is that
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we have taken so long to extend this who have the courage to say things in
worthwhile practice to the executive open meetings that they would say be-
branch, and that some of the people hind closed doors. This applies especially
there still resist it. to funding. The pressure group with its

I would like to commend the chair- key members sitting in the front row
woman and members of the Subcommit- will always get more money than will- an
tee on Government Information and In- unrepresented group who might have a
dividual Rights for the excellent job they more worthy cause.
did on this bill. It has been carefully Last October a bill was passed here in
considered by two subcommittees and Congress which is hard to understand.
two full cofnmittees. All interested par- It provided for double pensions for a
ties have had a chance to express their group of 40,000 National Guard tech-
views. As a result, the bill strikes a care- nicians. They will get both' military and
ful balance between the right of the civil service pensions. This bill was op-
public to know -what its Government is posed by the Defense Department, the
doing, and the need to protect the rights Civil Service Commission, the National
of individual citizens and to assure that Taxpayers Union, and the administra-
the Government's ability to function is tion. Yet, in spite of a strong fight, the
not impaired. .bill passed Congress by 261-to 117.

When Government actions are taken This bill should have been killed in
in secret behind closed door, we not only committee. We created a $1 billion de-
undermine public confidence in Govern- ficiency against an already deficient civil
ment, but we can wind up pretty far off service pension plan: National Guard
target and without the public support technicians will now be getting a double
our Government.needs if it is going to pension check whereas a four star gen-
stay in business. , eral is-only entitled to enter one pension

H.R. 11656 should .help avoid those plan.
possibilities. By opening up the meetings Just as in Congress, where much of
of some 50 Federal agencies, it will assure this wasteful spending should be elim-
there is public understanding of the ac- inated at the committee level behind
tions of those agencies. closed doors, we find the same thing in

If the public understands and sees these agencies. When-they talk frankly
what goes on, it is more likely to accept among themselves, they use more com-
and have confidence in our actions. mon sense. When they talk in front of
Opening up those meetings will also as- the press, the television, and the pressure
sure that the officials of those agencies lobby groups the administrators have ears
are accountable for their actions. That is sticking out in. both directions, and hu-
what government-of the people, by the man nature will have them reacting to
people, and for the people is all about. the pressures of whatever outsiders are

Certainly there are occasions when present. From the days of Rome, history
meetings should not be open. H.R. 11656 has shown that a republic which becomes
recognizes this and provides for closing overresponsive to every voter handout re-
them in those situations. It affords pro- quest is a republic that is sure to fall.
tection for trade secrets and information This bill invites aggressive lawsuits
that could be damaging to financial in- -from every lawyer who has time on his
stitutions or to stock exchanges. It pre- .hands. I recall a case here in the District
vents invasions of personal privacy and of Columbia 2.months ago in which Judge
guards against disclosure of crime 'in- Joyce Green ordered the District of Co-
vestigation records. National security is lumbia government to pay an attorney,
also protected. Those safeguards that are Gilbert Hawn, Jr., the amount of $168,487
needed are provided. for his work in suing the city to overturn

But what H.R. 11656 really safeguards 'its system or real estate tax assessments.
is the public interest. It reinforces the This good attorney managed to find yet
basic constitutional premise that this is another way to confuse an already bank-
a government of the people, and that rupt city, -and for this service he was paid
those who serve it should be fully ac- this exorbitant fee.
countable to the people for their actions. I can well understand the enthusiasm
.,Former President Harry Truman is of the gentlewoman from New York (Ms.

justly noted for saying, "If you can't -Aszc), in leading the fight for this "sun-
stand the heat, get out of the kitchen."- shine" bill. However, I would compare
I would add that if you cannot stand the the problems developed here with her
light, get out of the Government. own New York City which has too much

Mr. HORTON. Madam Chairman, I sunshine in its legislation and not enough
yield such- time as he may consume closed door sessions to work out the fiscal
to the gentleman from Texas (Mr. restraints needed in the governmental
COLLINS). functions.

(Mr. COLLINS of Texas asked and was -We are- already too overcommitted
given permission to revise and extend his with overspending in this country. When
remarks.) President Kennedy came into office, the

Mr. COLLINS of Texas. Madam Chair- budget was '$97.7, billion. We are now
man, the most capable individual in talking about $415 billion: But even more
Washington is the peorson who gives the than the fact that we are spending four
namles to our congressional bills. There times as much, we are running a $100
is 'a warm and friendly spirit in the name billion deficit.
"Government in the sunshine." But be- I do not see how these agency officials
fore we rush-into this legislation, we of our Federal Government could effec-
should carefully evaluate all that- it- tively and conscientiously-administer the
entails. _ executive decisions with the hubbub and

There are very few individuals in the hassle of press and pressure groups on
administrative groups -of Government hand. Sometimes administrators like to
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ask questions for information to broaden
their viewpoints, but even a question
can be misinterpreted on a public print
basis.

I am always amazed at how we in
Congress establish one set of rules for
everyone else, and yet think we should
live according to a different set of rules
ourselves. I serve on the Commerce
Oversight and Investigations Commit-
tee where I am the ranking Republican.
Recently, the chairman and the major-
ity insisted that confidential records
taken from the Securities and Exchange
Commission files be made public. These
records consisted of investigations
which were being reviewed and were
pending a decision. This information had
been brought to the SEC on a voluntary
basis and my own personal opinion. is
that the matter did not warrant any
public statement from the SEC. While
the SEC was keeping the matter under
advisement and reviewing all of the
facts, we subpenaed the .information
and our chairman released it to the press.
One immediate effect_of this is going to
be that it will be very difficult in the fu-
ture to obtain voluntary disclosures.
These companies came forward asking
whether they had done anything wrong,
and brought in all of the facts and in-
formation for an opinion and judgment.
But public disclosure-is often inter-
preted by the public in the same manner
as an indictment might be interpreted.

Let us look at our own Oversight Com-
mittee in Commerce, to which I referred.
This committee has 35 members on its
staff. They are not appointed by Civil
Service, but are appointed entirely and
exclusively, subject to hiring and firing,
by the chairman of our committee. They
are his private staff. We have a rule
written by the committee majority that
limits any staff member representing
the minority from ever seeing the raw
material in investigation files. The attor-
ney that represents the Republican side
in this committee is not entitled to see
any of the raw material as it is being
developed and studied by the staff. Fur-
thermore, a Congressman who himself
might go in to review the records is not
allowed to photostat any of this material
to take back for our staff to analyze and
study further.

Here is an Oversight and Review Com-
mittee that is 'responsible only 'to the
Majority, and will provide no informa-
tion to the minority staff. Here is a com-
mittee of Congress which is assigned the
responsibility of oversight and investi-
gation which works behind closed doors.
The chairman of our committee is the
author of the Freedom of Information
Act.

I feel this way about all of this "sun-
shine in the Government.".There are
many in Congress who believe that all
the facts should be made public except
those that they are personally handling
in their own committee. This sunshine
bill is one of the most unnecesssary bills
'to come before Congress this session.

Mr. HORTON. Madam Chairman;-I
-yield such time as he may consume to
the gentleman from Connecticut (Mr.
SARASIN).
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(Mr. SARASIN asked and was given
permission to revise and extend his
remarks.)

Mr. SARASIN. Madam Chairman, to
enumerate the- myriad. problems cori-
fronting us as a nation today would
merely be repetitive of everything we are
seeing and hearing from our constituents
and from the riewspapers and television.
We have gone from an agrarian, family
based society. to one that has become
highly urbanized and mechanized, with
different sectors of the society depend-
,ent on the other to meet their various
needs. We realize that none of us can any
longer operate independently. Problems
have become too large to be solved on the
individual, local, or State level and the
Federal Government has become the in-
tercessor to provide needed assistance to
resolve these problems.

Government, in large part, has grown
as a'response to these problems and to
act as an arbiter, regulator, and adminis-
trator of the problems which people face
but cannot solve on their own. Govern-
mental resources are vast, just as the
manpower involved in allocating and
using these resources has created a large
Federal bureaucracy. The problems we
face today are inherently more complex
than those faced by our ancestors 200
years ago.

Our problems have evolved from the
technology -and innovation which we
have created to make our lives more com-
fortable. Therefore, we have entrusted to
Government agencies the decisionmaking
authority to identify. and approach these
problems--be they environmental, en-
ergy, social, or economic. Yet most of
these day.te-day agency activities and
decisions are removed from public view.
Just as our problems have a continually
changing face, so must our approaches
to finding solutions. Our national goals,
our programs and governmental policies
must be reshaped and made responsive to
these variable conditions.

The Federal Government continues to
control many aspects of our daily lives.
We are never totally free from the pur-
view of Government. But just as our
American Government ,was created as a
Government of the people, so must it re-
main. The growth of the bureaucracy has
led to a protectiveness and secrecy about
certain governmental actions. Those in
control often forget that their mandates
come from the people and it is to the peo-
ple that they must remain responsive.

The need for open Government has be-
come increasingly apparent through rev-
elations of misuse of Government
power,'abuse of authority, and infringe-
ment of individual rights. This bill would
be a major step toward avoiding these
kinds of improper activity in the futuire
by opening up these activities to the
cleansing light of public visibility.

Open'Government would have multi-
faceted benefits. Citizens would be edu-
cated into how Government operates.
More importantly, individuals would
have the opportunity to review the gov-
ernmental decisionmaking processes
which related directly to their everyday
lives. Public policy should be open to
public scrutiny. The particular bill which
we are debating today, H.R. 11656, would

go far in increasing an intelligent under-
standing of American institutions and
how they operate. Although I have diffi-
culty with some portions of the bill, I
believe that one of. the essential prin-
ciples of a free government is the right
of the people to know how their Govern-
ment makes decisions.

Although Congress has a reputation
for excluding itself from the require-
ments which it imposes on other govern-
ment agencies, especially those of the
-executive branch, we, too, have acted to
open our meetings and hearings to public
oversight. It is just this sort of public
scrutiny which makes Federal Adminis-
trators more responsive to the.demands
of the American public.

In addition, I favor the safeguards
written into the bill, providing protection
relating to matters of individual privacy,

· national security, and financial disclo-
sure. The bill would protect the rights of
individuals.gnd the ability of the Gov-
ernment to carry out its responsibilities.

I agree with Thomas Jefferson that ef-
fective self-government requires that the
people participate in every feature of the
political process. The American public

, has a right to participate in the execution
of the laws passed by Congress. Govern-
ment in the sunshine is a further step in
the direction of opening our political
processes to public participation.

Mr. STEELMAN. Madam Chairman,
it is a pleasure for me to speak today in
support of H.R. 11656, the Government
in the Sunshine Act. This- legislation is-
the logical result of our realization that
we must open up the' doors of our Gov-
ernment to public scrutiny. We must al-
low the people to view the process of de-
cisionmaking to increase understanding,
dispel cynicism, and provide access to
information vital for an informed citi-
zenry. To deny the public the right to
know not only breeds distrust, but, in
fact, threatens the basic ideas inherent

-in and crucial to our democratic form of
government.

The "sunshine" bill represents a logi-
cal extension of legislation passed by
Congress over the last decade designed to
give the people the right to know.

We first concerned ourselves with the
problem of secrecy in government in 1955
by creating a special Subcommittee on
Government Information. The investi-
gative and legislative hearings of this
subcommittee contributed significantly
to the enactment of the Freedom of In-
formation Act. In March 1973, we adopt-
ed House Resolution 259 which required
us to open up House committee delibera-
tions to the public. Furthermore, on No-
vember 5, 1975, the Senate adopted a
resolution which allows public observa-
tion of the markup sessions of Senate
committees. Despite these efforts,
though, too many doors remain closed.

The bill we have before us today will
establish a policy of openness for ap-
proximately 50 multimember agencies.
It requires a majority vote in open ses-
sion to close a meeting, and then only if
certain exemptions apply.

It is significant that the definition of a
,"meeting" in this bill not only covers ses-
sions where formal action is taken, but
also those at which'a quorum of'members

deliberate informally regarding the con-
duct or disposition of agency business. ,

It is significant that there is a pre-
sumption of openness and that a ma-
jority vote by the entire membership is
needed to close a meeting or any portion
of it.

It is significant that any citizen can
challenge in court the closing of a meet-
ing or any violation of the openness re-
quirements of the bill, and that the bur-
den of proof of the propriety in closing
a meeting rests with the agency in
question.

Another important provision of this
bill establishes for the first time statu-
tory prohibitions on ex parte communi-
cations with agency members.

In copsidering "sunshine" legislation,
we must remember that public aware-
ness of the processes of its government is
essential to maintain an effectiye demo-
cratic form of Government. James Mad-
ison wrote:

A popular government without popular in-
formation or the means of acquiring it is
but a prologue to a farce or both. Knowledge
will- forever, govern ignorance. And a people
who 'mean to be their own governors must
arm themselves with the power knowledge
gives.

It is a contradiction in terms to think
we can have a democratic Government
without an informed public. Particularly

,with the increasing size of government,
we must allow the People to review not
.only the decision, but the decisionmaking

- process.
H.R. 11656 is one way to handle the

crisis of distrust of government that is
rampant in our country today. It may
not be a panacea for the problem, but
it can aid the restoration of confidence
so vital to our Nation's health. The time
for "sunshine" is here, and I urge all my
colleagues to join me in supporting H.R.
11656.

Mr. ASHLEY. Madam Chairman, I am
thoroughly in accord with the principles

-embodied in the legislation before us to-
day, H.R. 11656, the Government in the
Sunshine Act. Passage of this measure
will go a long way toward assuring ac-
countability on the /part of Federal
agencies and increasing public knowledge
of and participation in the. official pro-
ceedings of their Government.

In brief, the bill requires all meetings
of Government bodies headed by. ore
than one person to be open to the public,
with' certain exemptions where such
matters as national security afid inform-
ative trade secrets are involved. The
measure thus closely parallels and sup-
plements the Freedom of Information
Act in giving the people of this country
greater access to the records of official
Federal proceedings than has ever been
allowed by any government in history.

There are however two provisions in
the bill which could prove to be patently
unworkable, possibly ev-el mischievous,
and I will support amendmnents to these
sections in the interest of passage of a
reasonable and practical piece of legis-
lation.

First, H.R. 11656 requires that not only
formal meetings be open to the public,
but also that any assembly or simultane-
ous communication concerning agency
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business by a specified number of agency
officials would be subject to prior public
announcement, to the open meeting re-
quirement, and to the requirement for a
formal vote for closing of the meeting.
The broad sweep of this language would
make the bill applicable to social gather-
ings, conference telephone calls, and even
the most casual conversations of agency
officials bearing on their duties regard-
less of whether or not their communica-
tion was arranged for the specific pur-
pose of conducting public business. This
provision appears to me to go far beyond
what a desirable and practicable sun-
shine law should include, and I support
the proposed amendment to limit the
bill's coverage to only those meetings
called for the explicit purpose of dis-
cussing agency business.

My second objection is to the require-
ment that a verbatim record-be kept of
every meeting which is legally closed
under the exemptions outlined in the act.
The further requirement that these tran-
scripts be made available to the public
threatens to open up to public scrutiny
information relating to trade secrets,
medical and criminal records, national
security, and other topics which the Con-
gress has already seen fit to exempt from
the provisions of the Freedom of Infor-
mation Act. No State sunshine law con-__
tains such a requirement, and I believe
that its retention in the bill will open
us up to serious charges of invasion of
privacy and failure to protect a wide
range of privileged information. It ap-
pears to me that the keeping of minutes
of the closed meetings in these areas will
be sufficient, in the event that those
records are ever needed for any court
action or congressional oversight. Con-
sequently, I support the amendment -to
delete the requirement for verbatim
transcripts and believe that we will have
a stronger bill, thereby.

Mr. LEHMAN. Madam Chairman, re-
cent public opinion surveys indicate that
the confidence of the American people in
our government is at its lowest point in
years.

Today, the House is considering legis-
lation which if enacted will open up the
operations of government to the public
and be of great assistance in restoring
the trust of the people in government. I
am referring to H.R. 11656, the "govern-
ment in the sunshine" bill.

For too long, the Federal agencies
which have come to govern and deter-
mine so many aspects of our lives, have
been conducting business without being
required to operate in full view of the
people for whom they exist. In my view,
this tendency toward secrecy has pro-
duced an unresponsive bureauracy and
caused the alienation of the American
people from their government.

The "government in the sunshine"
bill would require for the first time in
history, that this practice by govern-
mental agencies cease. With the adop-
tion of this legislation, meetings and
actions of these agencies would be sub-
ject to the scrutiny of the American
people. Of 'course, certain exemptions
have been made; aspects dealing with
national security, matters under the pri-
vacy acts, the judicial areas and some

regulations dealing with financial in-
stitutions.

This legislation has been carefully con-
sidered. It was approved by a vote of 94-
0 in the Senate. I believe this House
should pass this bill and in so doing, take
a necessary step in the restoration of a
responsible and effective goverirment, as
wellas the restoration of confidence by
our citizens in our Government.

Mrs. COLLINS of Illinois. Madam
Chairman, -I rise in support of H.R.
11656, the government in the sunshine
bill which is before the House today.

As my colleagues know this bill, which
is the product of many months of dili-
gent work by members of several com-
mittees of the Congress, simply seeks to
create greater public' access to business
meetings conducted by the Federal
agencies.

It is no secret that Federal agencies
do much to affect the lives of the citizens
of this land and it is also no secret that
the citizens have little opportuity to ob-
serve firsthand the workings of those
agencies which so often influence their
lives. I believe that this bill will provide
a very good opportunity to change this
present circumstance. In my view H.R.
11656 by providing greater public access,
will provide greater government account-
ability.

However since we sometimes hear of
instances of a good and simple idea when
it is reduced to legislative form turns
into a problematic restriction on govern-
ment and its people, it is wise to point
out .that the Government in the Sun-
shine bill has been developed with care-
ful consideration and, consequently does
not fall in that potentially problematic
category. On the contrary, H.R.11656 re-
presents a balanced approach to a legis-
lative issue that encompasses both the
public interest and the business bureau-
cratic interest.

Evidence of the balanced approach
taken by this bill is seen in its provision
that permits agencies to close their
-gatherings to the public if the content of
a meeting would contain information
that it is not best to widely publicize.
Such areas of information are accounted
for in specific 'exemptions" contained in
the bill. These exemptions include diverse
matters affecting national security, fi-
nancial institutions, trade secrets, agency
personnel proceedings, and other sensi-
tive areas. The bill consequently guards
.against -the indiscrete discussion of pri-
.vate or highly critical issues. This is a
reasonable approach. Yet in requiring
-that portions of a closed meeting, in
which -nonexempted material is dis-
cussed, must be recorded for public re-
view after the session is concluded the
bill shows ample concern for the govern-
ment process and the public interest.

A further illustration of the balance in
this bill is displayed by the nature of
meetings that are to be covered under
this measure. -A meeting for the purposes
of this bill will, broadly speaking, be an
assembly or simultaneous communica-
tion between two or more people concern-
ing the conditions or deposition of agency
business. The openness, as a result, ap-
plies to business sessions as well as for-
malodecisionmaking meetings and does

not cover "chance encounters" or "social
events". This is again a realistic balance
of the public interest in Government af-
fairs.

Incidentally, .in making notification of
the time, place and agenda of meetings
available to the public, as HR. 11656
does, the agencies would be complying, to
a large extent, with the action the House
of Representatives took several years ago
to open its committee business and mark-
up sessions to the public. :'

Madam Chairman, this bill-amply pro-
tects the privacy of individuals without
being disruptive of the process of Gov-
ernment, and still advances the public's
interest in knowing what its Government
is doing. It has sensible limits and
achieves more openness in our Govern-
ment. The cost estimates -surrounding the
bill are modest. It is estimated that over
a 5-year period approximately 800,000
would have to be expended to make-this
bill operational. There are few in this
Chamber that would argue this is too
high a price to pay for opening the gov-
ernment process to citizens' review and
observation.

I am urging support of H.R. 11656 as
reported by the committee. I wish to re-
mind my colleagues of the words of James
Madison:

Knowledge will forever govern ignorance,
and a people who mean to be their own gov-
ernors must arm themselves with the power
knowledge gives. A popular government with-
out popular information or the means of
acquiring it is but a prologue to a farce or a
tragedy or perhaps both.

A vote in support of the Government in
the sunshine will, in my opinion, be a
responsible vote to advance public knowl-
edge without jeopardizing the govern-
ment process.

Mrs. COLLINS. of Illinois. Madam
Chairman, I have read a news report in
the New York Times of July 25; 1976
which I find very disturbing: I wish to
share it with my colleagues in the House
for I think they also will be alarmed at
what is told Mr. George Goodman Jr., a
Times reporter.

The article indicates quite 'clearly that
as a result of an appearance before a
House subcommittee, the International
Relations Subcommittee on Interna-
tional Organizations, Mr. Wilson Fer-
reira Aldunate, a respected conservative
figure in Uruguayan politics,'has been
indicated by the Uruguayan miiltary
government and his property confis-
cated.-

Mr. Ferreira testified in a restrained
and dignified manner on June 17, 1976
before a House subcommittee investi-
gating questions of human rights viola-
tions in Uruguay. A former presidential
candidate of reputed good character,
Mr. Ferreira presentated information
about the present government of his na-
tive land and the unfortunate abuse of
human rights in that country. His testi- '
mony was among the most moving I
have witnessed in any number of hear-
ings on the often emotional matters of
human rights.

I find it, as I am sure my friends and
colleagues in this Chamber will, simply
deplorable that a 'foreign government
should move against one of its citizens
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because that citizen has appeared before
a committee or subcommittee of this
body.

For this reason, I strongly commend
to all Members of the House this ac-
count as reported in the New York
Times:
URUGUAYAN EXILE FACES INDICTMlENT-EX-

MINISTER ALSO SAYS HIS PROPERTY Is CON-
FICATED

(By George Goodman Jr.)

An exiled Uruguayan who told a House
subcommittee last-month that United States
policies helped maintain dictatorships in
Uruguay and other Latin American coun-
tries says that as a result an indictment has
been issued by a military court and his hold-
ings have been conficated.

In an interview last week, Wilson Ferreira
Aldun'ate, a 57-year-old former senator who
was defeated for the presidency of Uruguay
in a disputed election in 1972, said: "After
my testimony in Washington, I learned of
an indictment against me and an embargo
on my property."

The Uruguayan who testified before a
House subcommittee on international orga-
nizations on June 17, said he learned that
the indictment without detailed charges,
had been handed down against him on
July 8. He said that his conficated holdings
in Uruguay included a 5,000-acre ranch with
cattle, a home, an apartment in Montevideo.

FIGHT MORE THAN EVER

"The idea Is to silience me, but I will work
to fight more than ever," Mr. Ferreira said.
"If necessary i would wash dishes."

He added that he is an expert in agricul-
ture. In 1965, as minister of agriculture, he
traveled here to renegotiate a $50 million
Uruguayan debt with United States banking
interests.

In 1973, after the military persuaded
President Juan Maria Bordaberry to dissolve
Congress, Mr. Ferreira and other legislators
fled to asylum in Buenos Aires.

After the Argentine military overthrew
President Isabel Martinez de Peron last
March, he was forced to flee again along with
his wife and son, first to Europe and then to
the United States.

At a news conference held here last month
by Amnesty International to protest wide-
spread Jailings and reported torture in Uru-
guay, the former senator appealed to the
United States to refrain from interfering
in his country's affairs as he also did before
the subcommittee.

ASrS END TO AID

"We do not come to ask for your help or
the intervention of the Government of the
United States to overthrow the dictatorship
oppressing our people," he said.

He did ask for an end to "open, public
sustaining of those sectors responsible for
repression." As soon as military regimes come
to power, Mr. Ferreira said, the United States
rushes in with a wide variety of assistance
programs.

"But there is no uniform policy in Latin
America because the State Department does
not consider Latin America important
enough," he added.

In such cases, he continued, policy is
created by embassy officials. "The smaller the
country the lower the level of bureaucrats
setting policy."

During the week that Mr. Ferreira ap-
peared in Washington, the House of Repre-
sentatives voted to stop military aid for
Uruguay.

Mr.'BENNETT. Madam Chairman, I
rise in support of H.R. 11656, the Govern-
ment in the Sunshine Act.. I am cospon-
soring this sunshine legislation and I
am glad that the House is on the thresh-

old of approving the opening of meetings
of agencies in the executive branch.

In a democracy, the people are the
source of power for the government. The
people have a right to know about the
deliberations of their leaders.on matters
that can affect them either directly or
indirectly.

My own State of Florida-has had a
sunshire law since 1967 and the much-
publicized effectiveness of this law de-
flates the arguments that government
functions best behind closed doors. OuP
Governor has remarked on many occa-
sions that Florida's sunshine law has im-
proved the working of government by
providing for an open discussion of im-
portant issues.

The dawning of sunshine in the
executive branch is simply a natural pro-
-gression of openness on the Federal level.
In recent years, both the House and the
Senate have adopted new rules opening
the great majority of committee meet-
ings, including markup sessions, to the
public. It is certainly time to extend this
openness to the nonelected executive
agencies.'

Our Government was founded on the
principle that ultimate power is vested
in the people and that only an informed
citizenry can properly exercise this
power. In this, our Bicentennial Year,
it is all the more fitting that the people
have the opportunity to view the delib-
erations of their executive agencies.

Mr. HANNAFORD. Madam Chairman,
I urge support of H.R. 11656, the Govern-
ment in the Sunshine' Act. 'One of the
worst problems with the growth of the
Federal bureaucracy has been the in-
sulation of Federal agencies from public
scrutiny. If successful in finding his way
through the labyrinth of -bureaucratic
detours and referrals, the citizen's quest
for information relating to Federal
agency regulations too often ends with
the discovery, that the information he
seeks is either legally protected from
public examination or conveniently not
recorded. Nor does the citizen alone
suffer from this lack of accessibility: Our
own everyday experiences-remind us of
the impenetrability of administrative
agencies and their ability to frustrate
congressional inquiries with a lack of
documentation of administrative rule-'
making.

The Government in the Sunshine Act
restores public accessibility to agency
proceedings,- and this accessibility will
hopefully check the departmentalization
of Federal power into feudal executive
directorates. The public examination of
Federal decisionmaking will improve the
national debates on Government policies
and keep the public informed of decisions
affecting them.

'But most importantly, events of the
recent past have given the public ade-
quate reason to be distrustful of Gov-
ernment, and such distrust is destructive
to a free society. Anything that we can-
do to restore faith in Government must
be done. If the public wants to know
what is going on behind closed doors, we
must open the doors. If this on occasion
diminishes our efficiency of operation,
that is a sacrifice we must make.

Mr. MATSUNAGA. Madam Chair-

man, I rise to express my full support for
H.R. 11656, the proposed Federal Gov-
ernment in the Sunshine Act. As a co-
sponsor of this legislation, I commend
the chairmen of the House Judiciary and
Government - Operations Committees,
Hon. PETER RODINO and JACK BROOKS,

respectively, for their substantial efforts
to assure a fair bill and to bring it before
the full membership of the House.

Madam Chairman, an excerpt frorm the
Judiciary Committee's report on H.R.
.1166 -succinctly states the basic prin-
ciple of our system of government which
this bill seeks to insure. I quote:

.... (it) assumes that citizens have the
right to know how their government operates
and what the government is doing for them
and in their name.

We all know how low public confidence
in its government has sunk. We receive
mail every day from constituents who
suspect the "real motives" of a decision
by various Federal agencies or elected
public officials. We hear these same com-
plaints voiced in angry, disgusted, or,
saddest of all, resigned tones when we re-
turn home. I believe that the' reason this
sentiment is so widespread is that people
feel detached from their government.
Because of government's increasing
tendency-to conceal its inner workings
-and because they are not, able to per-
ceive their role in the decisionmaking
process, people begin to distrust their
own government. They assume that they
have no role, _and the result of this con-
clusion is unavoidably a decrease in con-
fidence in government.

As serious as this confidence issue may
be, it is not the most dangerous conse-
quence of secrecy in Government. This
more serious potentiality was realized
all too painfully in recent years in the
numerous abuses of government known

,collectively as Watergate. The Fathers
of our system, 200 years ago, knew why
these abuses occur. They declared.that
secrecy breeds a lack of accountability,
and nonaccountability breeds the breach-
ing of human rights.

I therefore strongly believe that ac-
tion by the Congress to. reverse the re-
cent. trend toward secrecy in govern-
ment will contribute immeasurably to-.
ward an elevation in public confidence
and the increased protection of our con-
stitutional rights. The bill before us to-
day is a concrete, responsible step to-
ward this end. While recognizing quite
rightly that individual rights' must be
protected, and government must be as-
sured the ability to carry out its re-
sponsibilities, it assumes that all U.S.
citizens are -entitled to know the rea-
sons for all decisions of the executive
branch of Government for which the
need to limit access is not clear or totally
justifiable.

Madam Chairman, in recent years I
have joined several of my colleagues in
actively supporting several proposals to.
open up the decisionmaking process of
the legislative branch of Government to
public scrutiny. I have initiated or sup-
ported wholeheartedly efforts to provide
for full lobying disclosure, for full finan-
cial disclosure by Members of Congress,
for open comittee meetings, for televising
the proceedings of Congress, andfor re-
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quiring record teller votes on key amend-
ments. Congress has become stronger for
these reforms, for by preventing the op-
portunity for minority interests to con-
trol the legislative process via conceal-
ment, the will of the majority has been
assured its role as the crucial decision-
making factor. It is time that we extend
the same requirements of full public
scrtitiny to the decisions of the execu-
tive branch. I therefore commend the'
pending Sunshine Act to the House,
and urge that it be given the overwhelm-
ing support which it so clearly deserves.

Mir. ANDERSON of Illinois. Madam
Chairman, when the chairman of the
Government Operations Committee (Mr.
BROOKS) testified before our Rules Com-
mittee on May 19, 1976, he explained
that the purpose of this Government in
the Sunshine Act was "to bring to the
executive branch some of the sunshine
we have been enjoying here in Congress
for the past few years."

As the -author of nine "Open House
Amendments" which would truly bring
more sunshine into the House and its
committees, I was extremely interested
in the chairman's statement and set
about to determine just how parallel
this "sunshine bill" is to our own House
rules. Much to my amazement, though I
guess I should not have been surprised
given the fact that we tend-to be tougher
on the executive branch than ourselves,
I found that this "sunshine" bill far ex-
ceeds any sunshine requirements which
now apply to House committees. In effect,
this bill establishes a double standard
for sunshine between the two branches,
and we come out as being the shadier of
the two branches of Government.

Madam Chairman, this conclusion is
based on an examination of the House
Rules, the published rules of each of its
standing committees, and a followup
phone survey which my staff conducted.
The results of this three-part sunshine
inquiry and comparative analysis are
shocking, to say the least. Let us go down
the list of what this bill requires as com-
pared to what is now required or prac-
ticed by our House committees.

OPEN MEETINGS

Section 3 of H.R. 11656, the sunshine
bill, states that all portions of all meet-
ings of Federal agencies headed-by two
or more individuals appointed by the
President shall be open to public obser-
vation, and then goes on to list- 10 narrow
exceptions to that rule.

Clause 2(g) (1) of House Rule XI states
that a committee meeting may be closed
by majority vote for any reason.

On January 29, 1975, I introduced
House Resolution 114 to amend clause
2(g) (1) of House Rule XI to require
that all committee meetings be open to
the public unless matters to be discussed
would endanger national security, vio-
late any law or rule of the House, or in-
'volves internal budgetary or personnel
matters-roughly the same rule which
now applies to committee hearings. My
resolution now has 87 cosponsors and it
is still languishing in the House Rules
Committee.

VOTE TO CLOSE MEETINGS

Section 3(d) (1) of the sunshine bill
requires a rollcall majority vote-of the

agency to close a meeting and "no prox-
ies shall be-allowed."

While clause 2(g) (1) of House Rules
XI also requires a majority rollcall vote

>of a committee to close a meeting, clause
2(f) permits general proxies "for motions
to recess, adjourn or other procedural
matters." In other words, proxies may
be used in House committees for the pur-
pose of closing a meeting.

On January 29, 1975, I introduced Res-
olution 113 to ban all proxy voting in
House committees. That resolution now
has 91 cosponsors. It is still stuck in the
House Rules Committee.

TRANSCRIPTS AND -MINUTES OF MEETINGS

Section 3(f) of the sunshine bill re-
quires that a veritable transcript be kept
of all closed agency meetings and that
all but protected portions be made
promptly available to the public and that
copies be furnished to the public at no
greater than the cost of duplication or
transcription. Likewise, agencies are re-
quired to keep minutes of all open meet-
ings and make these promptly available
to the public, again providing copies at
no greater than cost of duplication.

Clause 2(e) of House Rule XI requires
each committee to "keep a complete rec-
ord of all committee action" but only thi
"result of each . . . rollcall vote need be
made available by the committee for in-
spection by the public at reasonable
times in the offices of the committee." All
other information "shall be the property
of the House and all Members of the
House shall have access thereto." In
other words, unlike the sunshine bill,
there is no requirement in the House
rules that a verbatim transcript be kept
of all closed *committee meetings, let
alone that it be made available to the
public. And while, like the sunshine bill,
our rules require that a complete record
be kept of all committee action, only the
rollcall vote portions of the minutes need
be open to public inspection.

On. January' 29, 1975, I introduced
House Resolution 112 to require that all
·committee records, except for informa-
tion whose disclosure would' endanger
national security or violate any law or
rule of the House, should be open-to pub-
lic inspection. That resolution now has
82 cosponsors and it is still gathering
dust in the House Rules Committee.

Madam Chairman, our followup check
of committee rules reveals that most are
in conformity with the minimal require-
ments of the House rules, and not many
have broader sunshine provisions. It
should be noted, though, that most com-,
mittee markup sessions are now open to
the public. Moreover, many committees
do permit persons to inspect committee
minutes and copy them, though few com-
mittes provide a duplication service.
Thus, actual committee practices are
often somewhat more lenient than House
or committee rules would suggest. Never-
-theless, these practices vary greatly from
committee to committee and presuma-
bly are subject to the dictates and whims
of the committee chairman. Some com-
mittees will not even permit Members'
individual staff to make Xerox-copies of
meeting transcripts which are open to
public inspection, thus forcing time-
consuming copying by hand.

Finally, it should be noted that all
committees retain the sole discretion un-
der clause 2(k) (7) of rule XI over the
release of information received or dis-
cussed in executive session. Unlike the
sunshine bill, they are under no obliga-
tion to make 'public the sanitized por-
tions of such'transcripts. And unlike the
sunshine bill committees cannot be chal- *

lenged in a court of law over their com-
pliance with the various sunshine
requirements.

Madam Chairman, as one who has long
advocated more sunshine in the House,
I think it is a bit duplicitous and hypo-
critical for us to impose more sunshine
requirements on Federal agencies than
we are willing to abide in our own rules
and committees. If we are going to spread
this sunshine around, 'let us do it in such
a way that both branches are exposed to
an equal amount of light and heat. I
hardly think the argument can be made
that the Congress is any less a public
body than are -the Federal agencies which
are covered under this sunshine bill.

Mr. ANDERSON of California. Madam
Chairman, I rise in strong support of
H.R. 11656, the Government in the Sun-
shine Act.

In effect, this legislation ends secret
deliberations by Federal agencies, ex-
cept in the most sensitive cases. The pro-
visions apply to 47 regulatory agencies
that are covered by the Freedom of In-
formation Act, and those headed by a
body of two or more members, a majority
of whom are nominated by the President
and confirmed by the Senate.

I believe the words of Thomas Jeffer-
-son best summarize why I was pleased
to add my name in cosponsorship of this
legislation. Jefferson said:

The will of the people is the only legiti-
mate foundation of any government. I know
of no safe depository of the ultimate powers
of the society but the people themselves.
Whenever the people are well-informed, they
can be ' trusted with their own government;
whenever things get s6 far wrong as to
attract their notice, they may be relied on
to set them, to rights. Nothing then is
unchangeable but the inherent and inalien-
able rights of man. I have great confidence
in the common sense of mankind.

I urge your support for this legisla-
tion.

Mr. VANIK. Madam Chairman, I am
pleased to speak in support of H.R.
11656, the Government in the Sunshine
Act, a bill to insure that the public will
have the open and responsive Federal
agencies to which they are fully en-
titled. I particularly support section
552b(f) (1), requiring a complete tran-
script or full recording of each meet-
ing, or portion of a meeting, which is
closed to the public: and section 552b(f)
(2), requiring that minutes be kept of
open meetings and made available to the
public.

I believe that H.R. 11656 will greatly
improve the accountability of Federal
regulatory agencies, whose decisions
have the effect of law. However, I be-

jlieve that Congress should demand the
same openness of our own committees
that we would require Federal agencies
to have. As many Members of Congress
are aware, I have been involved in a
dramatic example of the need for open-
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ness in our own legislative conference
committees.

The conference committees effectively
act as a third legislative body, disassem-
bling and redrafting the original bills of
the House and the Senate. The final
product can resemble a legislative Fran-
kenstein for which no one wants credit
or blame. The original intent of the bill
can be perverted without a clue as to
the source of the changes.

I specifically refer to the Tax Reduc-
tion Act of 1975, which became Public
Law 94-12 with new language grafted
onto section 907-language which had
not been part of either the House or the
Senate version of the bill. The result was
the creation of an enormous tax loop-
hole, primarily benefiting the four cor-
porate owners of the ARAMCO oil con-
sortium, to the detriment of the Ameri-
can public who lost $35 million in annual
tax revenues.

I have previously described my efforts
to determine the source of section 907
(c) (3). My efforts were thwarted by the
lack of meaningful records, as is often
the case where closed meetings are held.,
The committee conference members,
with only their personal recollections to
go by, could not recall how the language
responsible for the loophole became part
of the law. No one could even recall if
it had ever been discussed. Given the
extreme pressure under which -'confer-
ence committees normally work-in a
race against time to complete legislation
before the close of Congress--it is only
surprising that this sort of mutation
of legislation does not happen more of-
ten. The more complex a piece of legis-
tion is, the more hopeless it becomes to
account for any single change in its
wording or intent without the availabil-
ity'of accurate records.

The agruments for requiring Federal
regulatory agencies to hold open meet-
ings with reliable records clearly apply
with even more force to the conference
committees who give our laws their final
form. An agency ruling or decision hav-
ing unanticipated and undesirable effects
can be corrected with far greater speed
and fewer complications than the prod-
uct of a conference committee. Presently,
a bill can become law before anyone has
time to realize the harm that even a
seemingly minor change in the wording
can cause because only the end product
of the committee work is readily avail-
able to Members who are expected to
vote it into law. As was the case with
the tax reform bill there may be efforts
by those who benefit from the unplanned
loophole to enlarge it. I have introduced
a bill, H.R. 13352, to repeal the question-
able language of the Tax Reduction Act.
However, my efforts to take up this leg-
islation have not been successful thus
far.

Open conference committee meetings
would result in improved legislation.
Furthermore, a record-keeping require-
ment, as in H.R. 11656, would have the
added benefit of providing improved leg-
islative histories so that courts can in-
terpret laws as Congress intends. egisla-
tion has already been introduced to

remedy the problem of the closed con-
ference. The House should adopt the pro-
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vision for open conference meetings al-
ready passed by the Senate as part of
S. 5, together with recordkeeping re-
quirements similar to those included in
H.R. 11656. The public would then' be
protected from the abuses fostered by
the shoud of secrecy beneath which con-
ference committees are now free to op-
erate.

Mr. LEGGETT. Madam .Chairman,
openness in Government must be a guid-
ing precept of any true democrat. I am
heartened that it represents a plank in
my party's 1976 platform and a major
goal of our Presidential nominee. It is
thus particularly timely for the House to
take another major step toward fulfill-
ment of that goal by passage of H.R.
11656, the Government in the Sunshine
bill.

In considering this bill, we must look
back to first principles. Ours is a Govern-
ment by consent of the governed. If the
people are to exercise their right and
duty of consent, they must know. It is
not enough that the people's representa-
tives know, for the authority conferred
on the Executive by the Legislature ulti-
mately flows from the people. And, if
Government is to be in reality the servant
of the people, rather than the reverse,
then Government must be fully account:
able to a knowing public for its official
acts.

Madam Chairman, the issue posed here
is basically simple. The modern leviathan
which the executive branch has become
in the last 3 decades has become accus-
tomed to doing its business largely ini-
sulated from the people. The question
is whether we are going to take another
needed step in the direction of reversing
that trend.

We enacted the original Freedom of
Information Act, with the goal of making
documents of executive departments and
agencies generally available to the pub-
lic, in 1966. And in 1974, we passed the
major strengthening amendments need-
ed to translate that objective into reality.

The purposes of the bill before us are
basically twofold. One is to open to the
public the meetings of multimember Fed-
eral agencies, except for discussions
which fall within-10 exempted areas.

·The other is-to prohibit ex parte com-
munications between agency decision-
makers and interested parties, so as to
insure that agency decisions which are
supposed to be based on a public record

-are not influenced by private, off-the-
record communications.

The open meeting rule would apply
to about 50 Federal regulatory agencies,
to all others which are covered by the
Freedom of Information Act, and to those
which are headed by a body of two or
more members, a majority of whom is
appointed by the President and cpn-
firmed by the Senate. It is also explicitly
made applicable to the Federal Election
Commission and the Postal Service. I
might add, as an aside, that the public
will doubtless be interested, though hard-
ly inspired, to learn how the moguls of
the Postal Service arrive at some of their
singularly effective decisions, such as the
one to spend a billion-or so on machines
-which speed up parcel post by the rip-
and-shred method.

II O~C,3
The 10 exempted areas parallel those

covered under the Freedom of Informa-
tion Act. They run the gamut from na-
tional security and foreign policy infor-
mation, to accusations of individual
criminal acts, and certain information
on the regulation of securities, currency,
and financial institutions. The bill re-
quires that when an agency closes a meet-
ing under 1 of the 10 exemptions, it must
make a recording or verbatim transcript
of the closed portion and release to the
public all parts which do not actu-
ally contain exempt information. I might
add that Dr. Arthur Burns, head of the
Federal Reserve Board, who has been so
receptive to congressional influence in
monetary policy, opposes this bill because
of the transcript requirement; but has
admitted that all of his meetings on
monetary policy and bank regulation
could be closed.

I realize that there is much controversy
surrounding the definition of those meet-
ings which would be subject to the "sun-
shine" requirement, as well as the pro-
vision for transcripts of closed meetings.
I say, however, that if we are to err, let
us err for once on the side of openness.
We have had a great deal of secrecy in

-our post-war Government. Why not try
a whole lot of openness for a change.

In any event, let us not permit these
issues to deflect us from the fundamental
principle involved in this bill. We in the
Congress have taken the big step of open-
ing our committee and conference meet-
ings to the public, including markup ses-
sions in the House.-There is no reason
why we should expect any less of deci-

.sionmakers in the executive branch.
I urge my colleagues to support H.R.

_11656 as another key step toward putting
democratic theory into practice.

Mr; SIXES. Madam'Chairman, let me
begin by saying that I wholeheartedly
agree with the objectives of this legisla-
tion. Coming from a State that pioneered
"Government in the Sunshine," I feel,
also that I possess a broader view of the
pitfalls that can await us if the legisla-
tion under consideration is adopted in its
present form.

My study of the bill leads me to the
conclusion that what we are doing in
our zeal to open Government to the peo-
ple, is creating a legal nightmare that
can keep Government bogged down in an
endless process of defending itself.

I call attention to four provisions of
the bill that greatly disturb me. FirstA
lawsuit can be brought and the attorney

-fees and costs are guaranteed merely if
the plaintiff "substantially prevails." Sec-
ond. A plaintiff not only can obtain per-
sonal costs against individual members of
an agency in certain cases, but costs can-
not be assessed against him even if he
loses, unless it ban be proven that the
lawsuit was instigated for purely frivoli-
ous and dilatory.purposes. Think for a
moment of the position of the dedicated
public servant. I personally feel it-would
further hamper our efforts to obtain
qualified persons to work for Govern-
menit. Third. Perhaps the most indefensi-
ble provision of the bill is the one that
allows a person to bring a lawsuit in his
own home district against any agency
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covered in this act regardless of where "(c) Except in a case where the agency
that agency held'the meeting. finds that the public interest requires other-

These points alone will provide you wise, subsection (1?) shall not apply to any
with some idea of the legal nightmare we portion of an agency meeting and the re-

quirements of subsection (d) and (e) shall
are creating. not apply to any information pertaining to

In closing I wish to speak to a fourth such meeting otherwise required by this
provision that troubles me. That provi- section to be disclosed to the public, 'where
sion is the requirement that transcripts the, agency properly determines that such
be kept of all closed meetings and be portion or portions of its meeting or the
made availble with proper regard for na- disclosure of such information is likely to-
tional security and other exceptions "(1) disclose matters (A) specifically au-

listed While the intent is to provide the thorized under criteria established by an Ex-listed. While the intent is to pro e the ecutive order to be kept secret in the inter-
agency with a tool for defense in the ests of national defense or foreign policy and
event of lawsuits, it also provides a great (B) in fact properly classified pursuant to
temptation to those who would like to such Executive order;
become instant heroes with the media. I "(2) relate solely to the internal personnel
think the House has proved conclusively rules and-practices of an agency;
that secrets are hard to keep. "(3) disclose infdrmation required or per-

Mr. HORTON. Madam Chairman, I mitted to be withheld from the public by
have no fulther requests for time. any statute establishing particular criteria

or referring to particular types of Informa-Ms. ABZUG. Madam Chairman, I have tion;
no further requests for time. "(4) disclose trade secrets and commercial

The CHAIRMAN. The Clerk will read. or financial information obtained from a per-
The Clerk read as follows: son and privileged or confidential;
Be it enacted by the Senate and House of "(5) involve accusing any person of a

Representatives of the United States of crime, or formally censuring any person;
America in Congress assembled, That this "(6) disclose information of a personal
Act may be cited as the "Government in the nature xwhere disclosure would constitute a
Sunshine Act". clearly unwarranted invasion of personal
AMENDMENT IN THE NATURE OF A SUBSTITUTE privacy;

"(7) disclose investigatory records com-
OFFERED BY MR. FLOWERS piled for law enforcement purposes, or in-

Mr. FLOWERS. Madam Chairman, I formation which if written would be con-
offer an amendment in the nature of a tained in such.records, but only to the extent
substitute. that the production of such records or in-

The Clerk read as follow: formation would (A) interfere with enforce-
ment proceedings, (B) deprive a person of

Amendment in the nature of a substitute a right to a fair trial or an impartial adjudi-
offered by Mr. FLOWERS: Strike out all after cation, (C) constitute an unwarranted In-
the enacting clause and insert in lieu thereof vaslon of personal privacy, (D) disclose the
the following: identity of a confidential source and, in the
That this Act may be cited as the "Govern- case of a record compiled by a criminal law.
ment in the Sunshine Act'. enforcement authority in the course of a

DECLARATION OF POLICY criminal investigation, or by an agenoy con-
ducting a lawful national security intelli-

SEC. 2. It is hereby declared to be the policy gence investigation, confidential information
of the United States that the public is en- furnished only by the confidential source
titled to the fullest practicable information (E) disclose investigative techniques and
regarding the decisionmaking processes of the procedures, or (F) endanger the life or physi-
Federal Government. It is the purpose of this
Act to provide the public with such infor- cal safety of law enforcement personnel;
mation while protecting the rights of in- "(8) disclose information contained in ormation while protecting the rights of in- related to examination, operating, or condi-
dividuals and the ability of the Gov~ernm-ent tion reports prepared by, on behalf of, or for

to cary out its responsibilities the use of any agency responsible for the
OPEN MEETINGs regulation or supervision of financial instl-

SEC. 3. (a) Title 5, United States Code, is tutions;
amended by adding after section 552a the "(9) disclose information the premature
following new section: 'disclosure of which would-
"§ 552b. Open meetings "(A) in the case of an agency which reg-

ulates currencies, securities, commodities, or
"(a) For purposes of this section- financial institutions, be likely to (i) lead
"(1) the term 'agency' means the Federal to significant financial speculation, or (ii)

Election Commission and any agency, as de- significantly endanger the stability of any
fined in section 552(e) of this title, headed financial institution: or
by a collegial body composed of two or more "(B) in the case of any agency, be likely to
individual members, a majority of whom are significantly frustrate implementation of a
appointed to such position by the President proposed agency action, except that this sub-
with the advice and consent of the Senate, paragraph shall not apply n any instance
and includes any subdivision thereof author- after the content or nature of the proposed
ized to act on behalf of the agency; agency action has been disclosed to the pub-

i(2) the term 'meeting' means an assembly lic by the agency, unless the agency is re-
or simultaneous communication concerning quired by law to make such disclosure prior
the joint conduct or disposition of agency to taking final agency action on such pro-
business by two or more, but at least the posal, or after the agency publishes or serves
number of individual agency members re- a substantive. rule pursuant to section 553(d)
quired to take action on behalf of the agency, of this title; or
but does not include meetings required or "(10) specifically concern the agency's
permitted by subsection (d); and issuance of a subpena, or the agency's par-

"(3) the term 'member' means an individ- ticipation in a civil action or proceeding, an
ual who belongs to a collegial body heading action in a foreign court or international tri-
an agency. bunal, or an arbitration, or the initiation,

(b) (1) Members as described in subsec- conduct, or disposition by the agency of a
tion (a) (2) shall not jointly conduct or dis- particular case of formal, agency adJudica-
pose of agency business without complying tion pursuant to the procedures in section
with subsections (b) through (g). 554 'of this title or otherwise involving a

(2) Except as provided in subsection (c), .determination on the record after opportu-
every portion of every meeting of an agency nity for a hearing.
shall be open to public observation. "- *(d) (1) Action under subsection (c) to
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close a portion or portions of an agency
meeting shall be taken only when a majority
of the entire membership of the agency votes
to take such action. A separate vote of the
.agency members shall be taken with respect
to each agency meeting a portion or portions
of which are proposed to be closed to the
public pursuant to subsection (c). A single
vote may be taken with respect to a series
of portions of meetings which are proposed
to be closed to the public, or with respect to
any information concerning such series, so
long as each portion of a meeting in such
series involves the same particular matters,
and is scheduled to be held no -more than
thirty days after the'initial portion of a
meeting in such series. The vote of each
agency member participating in such vote
shall be recorded and no proxies shall be
allowed.

"(2) Whenever any person whose interests
may be directly affected by a portion of a
meeting requests that the agency close such
portion to the public for any of the reasons
referred to in paragraph (5), (6), or (7) of
subsection (c), the agency, upon request of
any one of its members, shall vote by re-
corded vote whether to,close such meeting.

"(3) Within one day of any vote taken pur-
suant to paragraph (1) or (2), the agency
shall make publicly available a written copy
of such vote reflecting the vote of each mem-
ber on the question. If a portion of a meet-
ing is to be closed to the public, the agency
shall, within one day of the vote taken pur-
suant to paragraph (1) or (2) of this sub-
section, make publicly available a full written
explanation of its action closing the portion
together with a list of all persons expected to
attend the meeting and their affiliation.

"(4) Any agency, a majority of whose
meetings may properly be closed to the pub-
lic pursuant to paragraph (4), (8), (9)(A),
or (10) of.subsection (c), or any combina-
tion thereof, may provide by regulation for
the, closing of such meetings or portions/
thereof in the event that a majority of the
members of .the agency' votes by recorded
vote at the beginning of such meeting, or
portion thereof, to close the exempt portion
or portions of the meeting, and a copy of
such vote, reflecting the vote of each mem-
ber on the question, is made available to the
public. The provisions of paragraphs (1),
.(2), and (3) of this subsection and subsec-
tion (e) shall not apply to any portion of a
meeting to which such regulations apply:
Provided, That the agency shall, except to
the extent that such'information is exempt
from disclosure under the provisions of sub-
section (c), provide the public with public
announcement of the date, place, and sub-
ject matter of the meeting and each portion
thereof at the earliest practicable time and
in no case later than the commencement of
the meeting or portion in question.

"'(e) 'In the case of each meeting, the
agency shall make public announcement, at
least one week before the meeting, 'of the
date, place, and subject matter of the meet-
ing, whether .it is to be open or closed
to the public, and the name and phone num-
ber of the official designated by the agency
to respond to requests for information about

(the meeting. Such announcement shall be
made unless a majority of the members of
the agency determines by a recorded vote
that agency business requires that such
meeting be called at an earlier date, in which
case the agency shall make public announce-
ment of the date, place, and subject matter
of such meeting, and whether open or closed
to the public, at the earliest practicable time
and in no case later than the commence-
ment of the meeting or portion in question.
The time, place, or subject matter of a meet-
ing, or the determination of the agency to
open or close'a meeting, or portion of a
meeting, to the public, may be changed fol-
lowing the public announcement required by
this paragraph only. if (1) a majority of
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the entire membership of the agency deter-
mines by a recorded vote that agency busl-
ness so requires and that no earlier an-
nouncement of the change was possible, and
(2) the agency publicly announces such
change and the vote of each member upon
such change at the earliest practicable time
,and In no case later than the commencement
of the meeting or portion in question.

"(f) (1) A complete transcript or electronic
recording adequate to record fully! the pro-
ceedings shall be made of each meeting, or
portion of a meeting, closed to the public,
except for a meeting, or portion of a meet-
ing, closed to the public pursuant to para-
graph (10) of subsection (c). The agency
shall make promptly available to the public,
in a location easily accessible to the public,
the complete transcript or electronic record-
ing of the discussion at such meeting of any
item on the agenda, or of the testimony
of any witness received at such meeting, ex-
cept for such portion or portions of such
discussion or testimony as the agency de-
termines to contain information specified in
paragraphs (1) through (10) of subsection
(C). Copies of such transcript, or a trans-
cription of such electronic recording dis-
closing the identity of each speaker, shall
be furnished to any person at no greater
than the actual cost of duplication or trans-
cription or, if the public interest, at no cost.
The agency shall maintain-a-complete ver-
batim-copy of the transcript, or a complete
electronic recording of each meeting, or por-
tion of a meeting, closed to the public, for
a period of at least two years after such
meeting, or until one year after the conclu-
sion of any agency proceeding with respect
to which the meeting, or a portion thereof,
was held, whichever occurs later.

"(2) Written minutes shall be ma-de oi any
agency meeting, or portion thereof, which is
open to the public. The agency shall make
such minutes promptly available to the pub-
iic in a location easily accessible to the pub-

lic, and shall maintain such minutes for a
period of at least two years after such meet-
ing. Copies of such minutes shall be fur-
nished to any person at no greater than the
actual cost of duplication thereof or, if in
the public interest, at no cost.

"(g) Each agency subject to the require-
ments of this section shall, within 180 days
after the date of enactment of this section,
following consultation with the Office of the
Chairman of the Administrative Conference
of the United States and -published notice
in the Federal Register of at least thirty
days and opportunity for written-comment
by any persons, promulgate regulations to
implement the requirements of subsections
(b) through (f) of this section. Any person
may bring a proceeding in the United States
District Court for the District of Columbia
to require an agency to promulgate such
regulations if such agency has not promul-
gated such regulations within the time pe-
riod specified herein. Subject to any limita-
tions of time therefor provided by law, any
person may bring a proceeding in the United
States Court of Appeals for the District of
Columbia to set aside agency regulations is-
sued pursuant to this subsection that are'
not In accord with the requirements of sub-
sections (b) through (f) of this section,
and to require the promulgation of regu-
lations that are in accord with such sub-
sections.

"(h) The district courts of the United
States have jurisdiction to enforce the re-
quirements of subsections (b) through (f)
of this section. Such actions may be brought
by any person against an agency prior to,
or within sixty days after, the meeting out
of which the violation of this section arises,
except that if public announcement of such
meeting is not initially provided by the
agency in accordance with the requirements

of this section, such action may be insti-
tuted pursuant to this section at any time
prior to sixty days after any public an-
nouncement of such meeting. Such actions
may be brought in the district court of the
United States for the district In which the
agency meeting is held, or in the District
Court for the District of Columbia, or where
the agency in question has its headquarters.
In such actions a defendant shall serve his
answer within twenty days after the service
of the complaint, but such time may be
extended by the court for up to twenty ad-
ditional days upon a showing of good cause
therefor. The burden is on the defendant to
sustain his action. In deciding such eases
the court may examine In camera any por-
tion of a transcript or electronic recording
of a meeting closed to the public, and may
take such additional evidence as it deems
necessary. The court, having due regard for
orderly administration and the public in-
terest, as well as the interests of the party,
may grant such equitable relief as it dems
appropriate, including granting an injunc-
tion against future violations of this section,
or ordering the agency to make available to
the public such portion of the transcript or
electronic recording of a meeting as is not
authorized to be withheld- under subsection
(c) of this section. Nothing in this section
confers jurisdiction on any. district court
acting solely under this subsection to set
aside, enjoin or invalidate any agency ac-
tion taken or discussed at an agency meeting
out of which the violation- of this section
arose.

"(i) The court-may assess against any
party reasonable attorney fees and other liti-
gation costs reasonably incurred by any other
party who substantially prevails in any ac-
tion brought in accordance with the provi-
sions of subsection (g) or (h) of this section,
except that costs may be assessed against
the plaintiff only where the court finds that
the suit was initiated by the plaintiff pri-
marily for frivolous or dilatory purposes. In
the case of assessment of costs against an
agency, the costs may be assessed by the
court against the United States.

"(j) Each agency subject to the require-
ments of this section shall annually report
to Congress regarding Its compliance with
such requirements, including a tabulation of
the total number of agency meetings open
to the public, the total number of meetings
closed to the public, the reasons for closing
such meetings, and a description of any litl-
gation brought against the agency under
this section, including any costs assessed
against the agency.. in such litigation
(whether or not paid by the agency).

"(k) Except as specifically provided In this
section, nothing herein expands or limits the

'present rights of any person under section
552 of this title, except that provisions of
this Act shall govern in the case of any re-
quest made pursuant to such section to copy
or inspect the transcripts or electronic re-
cordings described in subsection (f) of this
section. The requirements of chapter 33 of
title 44, Unlted States Code, shall not apply
to the transcripts and electronic recordings
described in subsection (f) of this section.

"(1) This section does not, constitute au-
thority to withhold any information from
Congress, and does not authorize the closing
of any agency meeting or portion thereof
otherwise required by law to be open.

"(m) Nothing in this section authorizes
any agency to withhold from any individual
any record, including transcripts or elec-
tronic recordings required by this Act, which
is otherwise accessible to such individual
under section 552a of this title.

"(n) In the event that any meeting is
subject to the provisions of the Federal Ad-
visory Comnmittee Act as well as the provi-
sions of this section, the-provisions of this
section shall govern", .

(b) The chapter analysis of chapter S of
title 5, United ltates Code, is anmendedaby
inserting:

"552b. Open meetings."
immediately below:
"552a. Records about individuals.".

EX PARTE COMMUNICATIONS

SEC. 4. (a) Section 557 of title 5, United
States Code, is amended by adding at the
end thereof the following new subsection:

"(d) (1) In any agency proceeding which
is subject to subsection (a) of this section,
except to the extent required for the disposi-
tion of ex parte matters as authorized by
law-

"(A) no interested person outside the
agency shall make or cause-to be made to any
member of the body comprising the agency,
administrative law Judge, or other employee
who is or may reasonably be expected to be'
involved in the decisional process of the pro-
ceeding an ex parte communication relative
to the merits of the proceeding:

"(B) no member of the'body comprising
the agency, administrative law judge, or other
employee who is or may reasonably. be ex-
pected to be involved in the decisional process
of the proceeding, shall make or cause to be
made to any interested person outside the
agency an ex parte communication relative
to the merits of the proceeding;

"(C) a member of the body comprising the
agency, administrative law judge, or other
employee who is or may reasonably be ex-
pected to be involved In the decisional process
of such proceeding who receives, or who
makes or causes to be made, a communica-
tion prohibited by this subsection shall place
on the public record of the proceeding:

"(i) all such written communications;
"(il) memoranda stating the substance of

all such oral communications; and
"(iii) all written responses, and memoranda

stating the substance of all oral responses, to
the materials described in clauses (i) and (i)
of this subparagraph;

"(D) in the event of a communication pro-
hibited by this subsection and made or
caused to be made by a party or interested
person, the agency, administrative law judge,
or other employee presiding at the hearing
may, to the extent consistent with the in-
terests of justice and the policy of the under-
lying statutes, require the person or party to
show cause why his claim or interest in the
proceeding should not be dismissed, denied,
disregarded, or otherwise adversely affected
on account of such violation; and

"(E) the prohibitions -of this subsection
shall apply beginning at such time as the
agency may designate, but in no case shall
they begin to apply later than the time at
which a proceeding is noticed for hearing
unless the person responsible for the com-
munication has knowledge that it will be
noticed, in which case the prohibitions shall
apply beginning at the time of his acquisition
of such knowledge.

"(2) This section does not constitute au-
thority to withhold information from Con-
gress.".

(b) Section 551 of title 5, United States
Code, is amended-

(I) by striking out "and" at the end of
paragraph (12);

(2) by striking out the "act." at the end
of paragraph (13) and inserting in lieu
thereof "act; and"; and

(3) by, adding at the end thereof the fol-
lowing new paragraph:

"(14) 'ex parte communication' means an
oral or written communication not on the
public record with respect to which reason-
able prior notice to all parties is not given.".

(c) Section 556(d). of title 5, United
States Code, is amended -by inserting be-
tween the third and fourth sentences thereof
the following new sentence: "The agency
may, to the extent consistent wivth the in-
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terests of Justice and the policy of the un-
derlying statutes administered by the agency,
.consider a violation of section 557(d) of this
title sufficient grounds for a decision adverse
to a person or party who has committed such
violation or caused such violation to occur."

CONFORMINTG AMErDMENTS
SEc. 5. (a) Section 410(b) (1) of title 39,

United States Code, is amended by inserting
after "Section 552 (public information),"
the words "section 6552a (records about in-
dividuals), section 652b (opening meet-
ings) ,".

(b) Section 552(b) (3) of title 5, United
States Code, is amended to read as follows:

"(3) required or permitted to be withheld
from the public by any statute establishing
particular criteria or referring to particular
types of information;"

EFFECTIVE DATE
SEc. 6. (a) Except as provided in subsec-

tion (b) of this section, the provisions o6 this
Act shall take effect one hundred and eighty
days after the date of Its enactment.

(b) Subsection (g) of section 552b of title
5, United States Code, as added by section
3(a) of this Act, shall take effect upon en-
actment.

Mr. FLOWERS (during the reading).
Madam Chairmanr, I ask unanimous con-
sent that the amendment in the nature
of a substitute be considered as read,
and printed in the RECORD.

The CHAIRMAN. Is there objection to
the request of the gentleman from
Alabaina?

There was no objection.
(Mr. FLOWERS asked and was given

permission to revise and extend his re-
marks.)

Mr. FLOWERS. Madam Chairman,
on the amendment in the nature
of a substitute, which represents all
of the amendments adopted in the
Committee on the Judiciary as well as all
the committee amendments of the Com-
mittee.on Government Operations, I do
not know that there is a great deal of
controversy save in qne particular and I'
would speak to this one which I believe to
be in 'controversy and then will -have
something to say in' reference to what I
know will be the allegations of the oppo-
nents of this amendment. In one of the
amendments that the Committee on the
Judiciary recommends in its package, in
regard to subsection (f) of the new sec-
tion concerning transcripts of closed
meetings, the Committee on Government
Operations' bill requires that a complete
transcript or electronic recording which
is adequate to record the proceedings
shall be made of each meeting or portion
of a meeting, closed to the public, except
for a meeting, or portion of a meeting,
closed to' the public pursuant to para-
graph (10) of subsection (c).

The committee considered the diffi-
culties incident to the review of the tran-
script of the closed meetings required by
the original provisions of the bill. The
bill would require that each deletion-
this is under the Committee on Govern-
ment Operations' version-authorized by
an exception in the section would be
made by recorded vote of the agency
taken subsequent to the meeting.

It was pointed out that this would re-
quire considerable expenditure of time of
officials of the Agency, and this would
:be cumbersome and time consuming. We

determined that the intent of the bill
could be adequately carried out by delet-
ing this provision and similarly deleting
the provision requiring a written expla-
nation of the reason and statutory basis
for each deletion.

This is, Madam Chairman, where we
cross swords over the matter; of the
written explanation and the statutory
'basis for the deletion. And I.hope the
Members will oppose the gentleman from
Florida's amendment. I

Mr. FASCELL. Madam Chairman, will
the gentleman yield?

Mr. FLOWERS. I yield to the gentle-
man from Florida.

Mr. FASCELL. I thank the gentleman
for yielding.

If the gentleman xwill permit me, let
me express my appreciation first to him
and his subcommittee for the very care-
ful and thorough consideration he gave
this bill, and for the prompt manner in
which he acted on the bill. I also have
no objection to the amendments except
the difference on the one the gentleman
has pointed out. I intend to offer an
amendment here as soon as I can to
read that in place of each portion deleted
from such. transcript, the agency shall
supply a written explanation of the rea-
son, et cetera, simply on the theory that
if we are going to be faced with pages
of deletion, at least we ought to know
what the citation-of the statute is and
some explanation of the deletion.

Mr. FLOWERS. I understand the gen-
tleman 'fully, and it would only be my
concern that we could get too specific
here, and that the reason for the dele-
tion might require too much elaboration
and could be an onerous task.

Let me say before I stop here that I
fully.support' the legislation. I think It
is an excellent piece of work that the
gentleman's committee has done, the
gentlewoman from New York (Ms.
ABZUc), the gentleman from Texas (Mr.
BROOKS), andall of the members of the
Committee on Government Operations.
You have brought us an excellent piece
of work, something that has been long
-coming. And I think that the agencies
are going to find that the rays of sun-
shine do not really bother them all that
much.

Mr. FASCELL. If the gentleman will
yield further, I agree, of course, that we
have sunshine in the Congress. We can-
not hurt the executive agencies. We are
trying to help them.

I was very much impressed with the,
thorough consideration given by the
gentleman's subcommittee. I know that
there were a lot of amendments con-
sidered. But the committee went through
them all and carefully decided which
ones they would support.

Mr. FLOWERS. I thank the gentleman
for his comments.

Madam Chairman, 'I yield back the
remainder of my time.

.AMENDMENT OFFERED BY MR. FASCELL TO TI
AMENDMENT IN TE NATUSE OF A SUBST'TUTE
OFFERED BY MR. FLOWERS

Mr. FASCELL. Madam Chairman,. I
offer -an amendment to the amendment
in the nature of a substitute.

The Clerk read as follows:

Amendment offered by Mr. FASCELL to the
amendment in the nature. of a substitute
offered by Mr. FLOWERS: Page 10, line 12, after
"subsection (c)." add the following: "In
place of each portion deleted from such a
transcript or transcription the agency shall
supply a written explanation of the reason
for the deletion, and the portion of subsec-
tion (c) and-any other statute said to permit
the deletion.".

iMr. FASCELL. Madam Chairman, the
bill provides that most of the meetings
must be open to the public and it requires
that transcripts be made of the meet-
ings that are closed under the 10 ex-
emptions. Transcripts are required for
two reasons; One is so that any portion
of the meeting that turns out not to con-
tain exempt material may be released to
the public, and in case a suit is brought
by the citizen. Under this bill of course
that is a remedy a citizen has when a
meeting is wrongfully closed.

.The original bill considered -by the
Government Operations Committee re-
quires when material is deleted the
agency must state the reason and the
statutory basis therefore and give.a sum-
mary or paraphrase of the deleted mate-
rial. Because some agencies objected to
the requirement of the summary or para-
phrase, that was dropped by the Govern-
ment Operations Committee, leaving only
the requirements for the reason and the
statutory basis.

Then the bill went to the Judiciary
Committee which recommend even that
language be removed, and it is that
language which I seek to restore to the
bill, so that if there is a deletion we
would have at least to give the reason and
statutory citation. We maintain that is
not unreasonable. It does not put an
unnecessary or intolerable burden on the
agency. But obviously all of us have had
experience in dealing with our own tran-
scripts where we are met with pages and
pages ot blank spaces which simply say
"deletion."'We.can get nothing out of it.
I can understand why we might not want
to put a summary in and we have left
that out, but I see no reason why we can-
not say "security deletion, Public Law
1234, paragraph (a), (b), or,(c)." That
is not so bad.

It is, as the gentleman from Alabama
says, no big deal, but we think it will be
helpful in carrying out the spirit and
thrust of this act. I hope this simple
amendment can be adopted.

Mr. HORTON. Madam Chairman, I
rise in opposition to the amendment of-
fered by Mr. FASCELL which will require a
reason be given for the deletion of cer-
tain exempted information or a sum-
mary'of the deleted information.. ,

First let me state I am opposed to the
unique requirement of a verbatim tran-
script for reasons which have and will be
elaborated on. There are many adverse
consequences that will result if this
amendment is passed but I request my
colleagues to reflect on only ,two very
clear and simple ones.

There are only 10 narrowly defined
exemptions which can be asserted to
withhold information from the public.
These 10 are overwhelmingly supported
by Members of both bodies of this Con-
gress. Yet, this amendment says there
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are 10 categories of information that
should be protected, but not protected
completely. Let us delete it from the pub-
lic record, then let us sanction "official
leaks" by giving the reason or a summary
of the information. This clearly is con-
tradictory and unacceptable. --

The other .point I would like to submit
for your consideration is the primary
purpose of this' legislation. That is, to
allow every citizen interested in the
work of his Government access to pro-
ceedings conducted .by various agencies.
Again, I remind you of the 10 narrowly
defined exemptions. However, if this
amendment is passed, there will be hints,
clues, and even summaries of informa-
tion which should not be made public by
the 10 exemptions. These clues and sum-
maries will not aid or benefit the vast
majority of the American public. They
will, however, greatly benefit select and
sophisticated groups. This amendment
will provide information to these groups
which, because of their expertise, can
utilize in financial and market specula-
tion. This clearly discriminates against
the general public. This amendment
could be titled "Aid and Benefit to Fi-
nancial Speculators."

There are many other -serious and
complex consequences that will result
if this amendment is passed but I only
ask consideration of these two very sim-
ple and clear results as I feel they are
more than sufficient to defeat this
amendment.

Mr. MOORHEAD of California.
Madam Chairman, will the gentleman
yield?

Mr. HORTON. I yield to the gentleman
from California.

Mr. MOORHEAD of California.
Madam Chairman, I am also opposed to
this amendment. People in the agencies
handling delicate matters, such as those
connected with the market and many
other things, have told us if they have
to give an explanation, 'that people who
are wise in the matters concerned will be
able to tell from the explanation really
what was in the part that was deleted

-and we fail to serve the.purpose if we
require that to be included. In many in-
stances, it will work great harm to the
country.

Mr. HORTON. Madam Chairman, I
thank the gentleman.

I am opposed to the amendment and
urge my colleagues to oppose it.

Mr. FASCELL. Madam Chairman, I
make the point of order that a quorum
is not present.

The CHAIRMAN. Evidently a quorum
is not present.

The Chair announces that pursuant to
clause 2, rule XXI I, she will vacate pro-
ceedings under the call when a quorum
of the Committee appears.

Members will record their presence by
electronic device.

The call was taken by electronic device.
The CHAIRMAN. A quorum of the

Committee of the Whole has not
appeared.

The Chair announces that a regular
quorum call will not commence.

Members who, have not already re-
sponded under the noticed quorum call
will have a minimum of 15 minutes to

record their presence. The call will be
taken by electronic device.

The call was taken by electronic de-
vice, and the following Members failed:
to respond:

IRoll No. 559 ]
Andrews, N.C. Hansen Rees
Ashbrook Harrlngton Riegle - -
AuCoin Hebert Roe
Badillo . Heckler, Mass. Rostenkowski
Boggs Heinz Ruppe-
Brown, Mich. Helstoski Santini
Cederberg Hinshaw Scheuer
Chisholm Holland Shuster
Clay 'Jarman Sisk
Cochran Jones, Ala. Stanton,
Collins, Ill. Jones, N.C. James V.
Conyers Jones, Tenn. Steed
Dellums - Karth Steiger, Ariz.
Dent Kemp Stephens
Derrick Landrum Stratton
Derwinski Litton Stuckey
Dlggs , McDade Sullivan
Dingell Mathis Symington
Downing, Va. alurphy, N.Y. Udall
Drinan Nowak Vander Veen -
Esch O'Hara Wampler
Evans, Colo. O'Neill Wiggins
Evans, Ind. Patterson, Wilson, C. H.
Evins, Tenn. -Calif. Wilson, Tex.
Fascell Peyser Young, Alaska
Fountain Pike Zeferetti
Fraser Railsback
Gaydos - Randall

Accordingly the Committee rose; and
the Speaker having resumed the Chair,
Mrs. BUiRKE of California, Chairman' of
the Committee of the Whole House on
.the State of the Union, reported that
that committee, having had under con-
sideration the bill H.R. 11656, and find-
ing itself without a quorum, she had di-
rected the Members to record their pres-
ence by electronic device, whereupon 352
Members recorded their presence, a quo-
rum, and she submitted herewith the
names of the absentees to be spread upon
the journal.

The Committee resumed its sitting.
The CHAIRMAN. The gentleman from

Texas (Mr. BROOKS) is recognized for 5
minutes.

(Mr. BROOKS asked and was given
permission_ to revise and extend his
remarks.)

Mr. BROOKS. Madam Chairman, I
rise in support of the amendment offered
by the gentleman from Florida (Mr.
FASCELL) to the amendment in the nature
of a substitute offered by the gentleman
from Alabama (Mr. FLOWERS) which
amendment would require that the agen-
cies seeking to cut out language or delete.
it in one form or another, to give a writ-
ten explanation on why they cut it out
and any statutes that are said to give
them that authority.

The amendment is simple logic. If
material is deleted from a transcript,
some indication of the reason and the
authority for the deletion should be
stated and can be stated without any
difficulty.

A blank space is going to be meaning-
less and confusing. It will cause more
problems for the agency than a state-
ment of the authority for the deletion
would. The amendment is a compromise
from the original language. The original
bill provided for a summary or a para-
phrase of that material. The Committee
on Government Operations reduced that i
to a simple citation of the reason for
the deletion. The citation of the author-
ity for the deletion certainly is not oner-

ous. It will not reveal any confidential
information.

Madam Chairman, I support the
amendment offered by the gentleman
from Florido as-a very reasonable and
worthwhile compromise.

The CHAIRMAN. The time of the gen-
tleman has expired.

Mr. FLOWERS. Madam Chairman, I
move to strike the requisite number of
words, and I rise in opposition to the
amendment.

(Mr. FLOWERS asked and was given
permission to revise and extend his re-
marks.)

Mr. FLOWERS. Madam Chairman, I
do not think that this amendment.and
the subject matter we are dealing with
here are as important as sofne of the
other things we are going to deal vith
later on, on which there will be amend-
ments to this legislation. However, I am
constrained to oppose it.

The Committee on the Judiciary-struck
this provision, because it was our con-
sidered judgment that it did amount to
an onerous task to foster off on these
agencies, in addition to all of the other
things we are putting into this legisla-
tion, if we require them to offer an ex-
planation of the reasons for'the deletion.
and the statutory authority. This could
in effect amount to about the same thing
as a summary, thereby giving rise to
placing in the transcript the same in-
formation that would be the reason for
their deleting the subject matter in the
first place.

The full transcript will still be avail-
able for the judge, and we do not think
there is any real reason for requiring the
additional effort, the additional work on
the part of rather high level people in
these agencies and departments. There-
fore, we did not 'think this provision was
necessary.

Madam Chairman, I urge my col-
leagues to vote "no" on this amendment.

Mrs. FENWICK. Madam Chairman,
will the gentleman yield?

Mr. FLOWERS. I yield to the gentle-
woman from New Jersey.

Mrs. FENWICK. I thank the genUe-
man for yielding.

I would like to ask a question. My
trouble with this amendment is the
definition of the word "explanation."
Perhaps I should address this question
to our colleague, the. gentleman from
Florida.

Mr. FASCELL. Madam Chairman, will
the gentleman yield?

Mr. FLOWERS. I yield to the gentle-
man from Florida.

Mr. FASCELL. I .thank you for yield-
ing.

I will be delighted to answer the ques-
tion of the gentlewoman. The explana-
tion that is required would be that what-
ever the deletion is, it is within the
statutory exemption, for example, be-
cause the testimony herein deleted
might adversely affect the national se-
curity, or the national economy, or affect
the rights or life of an individual, and
it requires a citation of the statute of
that authority. It does not require a sum-
mary or a paraphrasing of the testimony.

Mrs. FENWICK. If the gentleman will
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yield further, am I correct in saying,
then, that the explanation could be as
brief as, "national security," "the na-
tional economy," "the -welfare of the
masses," or something of that kind, cit-
ing subsection (c) ?

Mr. FASCELL. If the gentleman will
yield further, the gentlewoman from
New Jersey is absolutely correct. The
only thing one would have to add to it
is the statutory citation.

Mrs. FENWICK. Subsection (c)?
Mr. FASCELL. That is right.
Mr. SEIBERLING. Madam Chairman,

I move to strike the last word.
If the gentlewoman from New Jersey

would look at the supplemental views of
six of the members of the Committee on
the Judiciary, includinrg this member-
and there are four printings of the sup-
plemental views, but they are all basical-
ly identical-she would find that we make
a very clear distinction between sum-
maries, which is what was deleted by the
Committee on Government Operations,
and explanations and citations of au-
thority, which is what was deleted by the
Committee on the Judiciary-in my view
a mistaken deletion.

I strongly support the Fascell amend-
ment and regret that the majority of
my colleagues on the Judiciary'Commit-
tee took the step of deleting it.

Mr. KINDNESS. Madam Chairman, I
move to strike the last word. ,

Madam Chairman, I rise in strong op-
position to the amendment and I will
yield in a moment to my colleague, the
gentleman from New York (Mr. HORTON),
who will also fill Members In on the rea-
sons for the opposition.

It is important to learn what we are
doing is gutting the exemptions to the
bill, in at least some cases. The exemp-
tions to the bill relating to the national
security and trade secrets and matters
of that sort are in there for a good pur-
pose and they are supported by the over-
whelming majority I am sure of the
Members of the House and certainly of
the other body.

We recognize the need for some mate-
rials not being disclosed publicly. This
amendment in the case, for example, of
the Federal Reserve Board or the Securi-
ties and Exchange Commission, if it re-
quired disclosure in the way this amend-
ment proposes, would give all the infor-
mation that is necessary to a highly so-
phisticated group of people who follow
what is going on in the SEC or the FRB.
So in effect this amendment would re-
move part of the effectiveness of those
exemptions. I would urge a "no" vote
overwhelmingly against this amendment.

I yield now to the gentleman from
New York (Mr. HORTON).

Mr. HORTON. Madam Chairman, I
thank the gentleman for yielding.

I have already addressed myself to this
amendment and expressed my opposition
to it, but I would like to point out to the
Members that the amendment that has
been offered is to restore language that
was in the Government Operations Com-
mittee bill. Subsequent to the action by
the Government Operations Committee
the bill was referred sequentially to the
Judiciary Committee. We just heard the
chairman of the subcommittee that

handled this bill for the Judiciary Sub- Holtzman
committee indicate that they had this HowardHowe
matter before them and that they decided Hughes
to remove this language because for all Jacobs
practical purposes it made the Freedom JeffordsJenrette
of Information Act deletions or exemp- Johnson Calif.
tions moot. They are not effective if this Johnson, Colo.
amendment goes through. Kastenmeier

For all practical purposes, if there is Kelly
a reason for closing a meeting and one Keys
has to explain the reason for those dele- Koch--Krebstions when the report is made or when Lehman
there is a deletion or when a summary Lent
is made available to the public, that is Levitas

Lloyd, Calif.going to mean to those sophisticates who Long, La.
know what is involved in that meeting, Long, Md.
exactly what occurred. McHugh

McKayI think this is a devastating.amend- Madden
ment as far as the ability of these agen_ Maguire
cies to delete material. On the one hand Mann

Mathiswe say under the Freedom of Information Matsunaga
Act they can exempt or delete material Meeds .
before making it public and then on the Melcher

Metcalfeother hand we turn around and say if Meyner
they do delete when they make the tran- Mezvinsky
script public then they have to give the Mikva
reasons for it, so that is tantamount to Mille al
removing whatever exemptions they Minish
might have. Mink

Some'of these regulatory agencies have Mtchelld
some very sensitive matters that relate Moffett
to economics and national security and Moorhead, Pa.
financial matters that ought not be re-
leased. Abdnor

So .I hope my colleagues will oppose Anderson, Ill.
this amendment and vote it down. Andrews.

N. Dak.The CHAIRMAN. The question is on Archer
the amendment offered by the gentleman Armstrong
from Florida (Mr. FASCELL) to the Ashley
amendment in the nature of a.substi- BeardTenn.
tute offered by the gentleman from Ala- Bevill
bama (Mr. FLOWERS). Biester

Boggs
RECORDED VOTE Bowen

Ms. ABZUG. Madam Chairman, I de- BreauxBreckinridgemand a recorded Vote. Broomfield
A recorded vote was ordered. Brown, Mich.
The vote was taken by electronic de- Brown, OhioBroyhill

vice, and there were--ayes 232. noes 168, Buchanan
not voting 32, as follows: Burgener

[Roll No. 5601

Evins, Tenn.
Fary
Fascell
Fenwick
Fisher
Flthian
Flood
Florio
Foley
Ford, Mich.
Ford, Tenn.
Fraser
Fuqua
Gaydos
Giaimo
Gibbons
Gilman
Gonzalez
Grassley
Green
Haley
Hall, m.
Hall. Tex.
Hamlnton
Hanley
Hannaford
Harkin
Harrington
Harris
Hawkins
Hayes, Ind.
Hays, Ohio
Hechler, W. Va.
Heckler, Mass.
Heinz
Hicks
Holland

AYES-232
Abzug Carney
Adams Calr
Addabbo Chappell
Alexander Chisholm
Allen Clancy
Ambro Cleveland
Anderson, Cohen

Calif. Collins, fll.
Andrews. N.C. Conte
Annunzlo Conyers
Aspin Corman
Badillo Cornell
Bafalis Cotter
Baldus Crane
Baucus D'Amours
Bauman Daniels, N.J..
Beard, R.I. Davis
Bedell de la Garza
Bennett Delaney
Bergland Dellums
Biaggi Derrick
Bingham Derwinskl
Blanchard Diggs
Blouln Dingell
Boland Dodd
Bolling Downey, N.Y.
Bonker Drinan
Brademas Duncan, Oreg.
Brinkley du Pont
Brodhead Early
Brooks Eckhardt
Brown, Calif. Edgar
Burke, Calif. Edwards, Calif.
Burke, Mass. Eilberg
Burlison, Mo. Emery
Burton, John Evans, Colo.
Burton, Phillip Evans, Ind.

Burse, .la.
Burleson, Tex.
Butler
Byron
Carter
Cederberg
Clausen,

Don H.
Clawson, Del
Cochran
Collins, Tex.
Conable
Conlan
Coughlin
Daniel, Dan
Daniel, R. W.
Danielson
Devine
Dickinson
Downing, Va.
Duncan, Tenn.
Edwards, Ala.
English
Erlenborn
Eshleman
Findley
Fish
Flowers
Flynt
Forsythe
Frenzel
Frey
Glnn
Goldwater
Goodling
Gradison
Gude

Ashbrook
Auoiln

d.!ly 28, 1976

Mosher S hroeder
Moss Seiberling
Mottl Sharp
Murphy, I1. Shipley
Murphy. N.Y. Simon
Neal Smith, Iowa
Nedzi Solarz
Nix Spellman
Nolah . . Staggers
Nowak Stanton,
Oberstar James V.
Obey Stark
Ottinger Steelman
Passman. Stokes
Patterson, Studds

Calif. Symms
Paul - Thompson
Pepper Thornton
Perkins Traxler
Pickle . Tsongas
Pike Udall
Pressler Ullman
Preyer Van Deerlin
Price Vander Veen
Rangel Vanik
Reuss Vigorito,
Richmond Waxman
Rinaldo Weaver
Rodino Whalen
Rogers -White
Roncalio Wirth
Rooney Wolff
Rose - Wright
Rosenthal Wydler
Roush Wylie
Roybal Yates
Russo Yatron
Ryan · Young, Fla.
St Germain Young, Ga.
Santini Young, Tex.
Sarbanes
Scheuer

NOES--168
Guyer Murtha
Hagedorn Myers, Ind.
Hammer- Myers, Pa.

schmidt Natcher
Harsha Nichols
Hebert O'Brien
Hefner Patten, NJ.
Henderson Pattison, N.Y.
Hightower Pettis
Hillis Poage
Holt Pritchard
Horton Quie
Hubbard Quillen
Hungate Railsback
Hutchinson Randall
Hyde Rees
Ichord Regula
Jarman Rhodes
Johnson, Pa. Risenhoover
Jones, N.C. Roberts
Jones, Okla. Robinson
Kasten Rousselot
Kazen Runnels
Kemp Ruppe
Ketchum Sarasin
Kindness Satterfield
Krueger Schfeebell
LaFalce Schulze
Lagomarsino Sebellus
Latta Shriver
Lloyd, Tenn. Shuster
Lott Sikes
Lujan Skubitz
Lundine Slack
MoClory Smith, Nebr.
McCloskey Snyder
MoColllster Spence
MoCormack Stanton,
McDade J. William
McDonald Steed
McEwen Steiger, Wla.
McFall Stephens
McKinney Talcott
Madigan Taylor, Mo.
Mahon Taylor, N.C.
Martin Teague
Mazzoll Thone
Michel . Treen
Milford Vander Jagt
Miller, Ohio Waggonner
Mills Walsh
Mitchell, N.Y. Whitehurst
Mollohan Whitten
Montgomery Wilson, Bob
Moore Winn
Moorhead, Young, Alaska

Calif. Zablocki
Morgan
OT VOITNG--32
Clay- Esch
Dent Fountae

r
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Hansen O'H
·Helstoski O'I
Hinshaw Pe:
Jones, Ala. Rie
Jones, Tenn. Roi
Karth . Ro.
Landrum Sisl
Leggett Ste
Litton Str!

The Clerk ax
pairs:

On this vote:

lara
leill
'ser
egle

stenkowski

iger. Ariz.
atton

Stuckey
Sullivan
Symington
Wampler
Wiggins
Wilson, C. H.
Wilson, Tex.
Zeferetti

nnounced the following

Mr. O'Neill for, with Mr. Landrum against.
Mr. Dent for, with Mr. Steiger of Arizona

against.
Mr. Helstoski for, with Mr. Wampler

against.
Mr. Zeferetti for, with Mr. Wiggins against.
Mr. Rostenkowski for, with Mr. Fountain

against.
Mr. Symington for, with Mr. Ashbrook

against.
Mr. Charles H. Wilson of California for,

with Mr. Hansen against..

Messrs. DERWINSKI, BAUMAN,
SYMMS, and SHIPLEY changed their
vote 'from "no"-to "aye."

Mr. RANDALL changed his vote from
"aye" to "no."

So the amendment to the amendment
in the nature of a substitute was agreed
to.

The result of the vote was announced
as above recorded.
AMENDMENT OFFERED BY MR. HORTON TO THE

AMENDMENT IN THE NATURE OF A SUBSTI-
TUTE OFFERED BY MR. FLOWERS

Mr. HORTON. Madam Chairman, I
offer an amendment to the amendment
in the nature of a substitute.

The Clerk read as follows:
Amendment offered by Mr. HORTON to the

amendment in the nature of a substitute
offered by Mr. FLOWERS: Page 3, strike lines
3 through 9 and insert:

"(2) the term 'meeting' means a gathering
to Jointly conduct or dispose of agency busi-
ness by two or more, but at least the num-
ber of individual agency members required
to take action on behalf of the agency, but
does not Include gatherings required or per-
mitted by subsection (d); and"

Mr. HORTON. Madam Chairman, this
amendment would bring the definition of
meeting in line with the realities of life.

As now written, the definition would
mean that telephone conversations and
gatherings of agency members at social
events, on a golf course or elsewhere
would be covered by the act if any men-
tion of agency business was made in in-
formal conversation. It makes the deci-
sion as to whether there will be a meet-
ing dependent on what occurs at the
meeting. The impracticability-of subject-
ing such a broadly defined gathering to
prior public announcement, to the open
meeting requirement, to the requirement
for a formal vote for meeting closing and
to the verbatim transcript requirement
can only have the effect of restricting
the right of assembly and free speech of
public officials without any correspond-
ing benefit to the public at large. This
is a patently ridiculous requirement, be-
cause it does not limit the application of
the act to meetirgs. or gatherings called
for the purpose of agency business.

The Senate-passed bill defines a meet-
ing as "the deliberations of at least the
number of individual agency members
required to take action on behalf of the
agency where such deliberations concern

the joint conduct or disposition of offi-
cial agency business." The House Gov-
ernment Operations Committee bill omits
the word "official" from the definition
of meetings. This omission immediately
broadens the range of member conver-
sations which must be covered by the
procedural requirements of the bill. The
report on the bill specifically states that
"the conduct of agency business is in-
tended to include not just the formal
decisionmaking or voting, but. all dis-
cussion relating to the business of an
agency." Then, the House Judiciary
Committee set forth a third definition
of meeting which in turn differs from
the wording recommended by the Judi-
ciary Subcommittee which considered
the bill.

It is not easy to strike a balance be-
tween the various public interests to be
served, but we have a special respon-
sibility to enact 'responsible legislation
which will promote greater openness in
Government at the same time that it is
not unnecessarily burdensome and does
not unnecessarily hinder public officials
frdm carrying out their responsibilities.

My amendment would restore the lan-
guage adopted by the Subcommittee on
Administrative' Law and Governmental
Relations by a 5-to-0 vote and would
make it clear that a meeting, within the
terms of this bill, should be limited to.a
"gathering" of agency members in a sin-
gle physical location for the purpose of
conducting agency business.

I appeal to my colleagues to consider
'this amendment on its merits.and urge
its adoptibn.

Mr. BROOKS. Madam Chairman, I
rise in opposition to the amendment.

The definition in the bill is designed
to cover any situation in which the num-
ber of agency members required to take
action do, in fact, discuss or conduct
agency business. The amendment of the
gentleman from New York would require
that the members physically gather to-
gether with the express intention of con-
ducting business.

It is easy to see how an agency could
avoid the requirements of the bill if the
amendment were adopted. The agency
members would simply get on the tele-
phone in a series of calls, or in a confer-
ence call, and their discussions or any
results from them, would not have to be'
made public.

The amendment also requires that the
gathering be for the express purpose of
conducting business. So all they have to
do is plan a nice social evening-say a
birthday celebration for one of the mem-
bers-and if they happen to talk busi-
ness over the drinks and- dinner, well,
that just would not be covered.

What we .want to reach in'this'bill are
the deliberations of agency members re-
lating to agency business. The definition
in the bill accomplishes this. The .amend-
ment of the gentleman from New York
would open a huge loophole and I urge
its defeat.

'Mr. McCLOSKEY. Madam Chairman,
I rise in support of the amendment.

(Mr. McCLOSKEY asked and was
given permission to revise and extend his
remarks.)

Mr. McCLOSKEY. Madam Chairman,

I would like to direct the attention of
the House to the definition of the term
"meeting," which we seek to change in
this amendment.

The term "meeting" means, and I
quote:

An assembly or simultaneous communica-
tion concerning the joint conduct or disposi-
tion of agency business by two or more, but
at least the number of individual agency
members required to take action on behalf of
the agency, * '

Madam Chairman, what that pre-
cludes is the casual meeting of people at
breakfast or at lunch or elsewhere to
discuss any action which may later be
taken at the formal meeting of the board.

If two members, for example, of the
Securities and Exchange Commission,
who, by their rules, 'are impowered to
take action, could meet at breakfast to
discuss, even in the most casual way,
what they might later take up in a for-
mal meeting with the other members,
they would be required to be subject to a
civil or other penalty by holding that
meeting without holding it in abeyance
for 1 day to announce that they were
going to have a closed meeting. They
would be subject to penalty because they

: have no transcription of that meeting.
Madam Chairman, this bill in front of

us today purports to bring to the Federal
Government the same kind of sunshine
requirements which have been widely
adopted by most of the enlightened
States of this Union, including Cali-

-fornia, with California's . Brown Act,
which requires public meetings.

The California law, however, makes no
requirement that two State legislators
who sit on the same committee to act on
committee business could not discuss
that business if they met casually.

Take the' subcommittee which pre-
sented this bill and whose chairman is
the gentlewoman from New York (Ms.
ABZUG)' and on which we have seven
members. If four of us should meet here
in the well of the House to discuss how
we could get the rest of the subcommit-
tee to go up to a room to get a quorum,
as we have done, so as to pass a bill, that
meeting would be illegal because we had
not held a public meeting in advance
voting to meet in private.

All we do in this bill is to seek to retain
good balance between good government
and open government. We are reacting
as we did in the Freedom of Information
Act, and others, because of excessive
abuses of secrecy by the executive
branch. And obviously the attention of
the public that has been focused on that
problem will not bring people into the
Government and these commissions in
the future. I would suggest the question
to the Members that if any. one of us
were asked to serve on such a commis-
sion in the future, would we want to sub-
ject ourselves to that role if we could not
casually discuss a matter that we were
ultimately going to act upon with one of
our colleagues? That is the,effect of-the
bill as presently written.

Madam Chairwoman, I 'submit that
the amendment should be adopted so as
to strike a proper balance between open
meetings and the, conduct of good gov-
ernment.
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Ms. ABZUG. Madam Chairman, I move
to strike the requisite number of words
and I rise in opposition -to the amend-
ment offered by the gentleman from New
York (Mr. HORTON) to the amendment in
the nature of a substitute offered by the
gentleman from Alabama (Mr. FLOW-
ERS).

(Ms. ABZUG asked and was given per-
mission to revise and extend her
remarks.)

[Ms. ABZUG addressed the Committee.
Her remarks will appear hereafter in the
Extensions of Remarks.]-

The CHAIRMAN. The question is on
the amendment offered by the gentle-
man from New York (Mr. HORTON), to
the amendment in the nature of a sub-
stitute offered by the gentleman from
Alabama (Mr. FLOWERS).

The question was taken; and the
Chairman announced that the noes ap-
peared to have it.

RECORDED VOTE

Mr. HORTON. Madam Chairman, I
demand a recorded vote.

A recorded vote was ordered.
The vote was taken by electronic de-

vice, and there were-ayes 204, noes 180,
not voting 48, as follows:

[Roll No. 561]

Abdnor
Adams
Anderson, Ill.
Andrews, N.C.
Andrews,

N. Dak.
Archer
Armstrong
Ashbrook
Bauman
Beard, Tenn.
Bedell
Bell
Bergland
Biester
Boggs-
Bowen
Breaux
Brinkley
Broomfield
Brown, Mich.
Broyhill
Buchanan
Burgener
Burke, Fla.
Burleson, Tex.
Butler
Byron
Carter
Cederberg
Chappell
Clausen,

Don H.
Clawson, Del
Cochran
Cohen
Collins, Tex.
Conable
Conlan
Coughlin
Crane
Daniel, Dan
Daniel, R. W.
de la Garza
Derrick
Derwinski
Devine
Dickinson
Downing, Va.
Duncan, Tenn.
du Pont
Edwards, Ala.
Erlenborn
'Eshleman
Evans. Colo.
Evans, Ind.
Fenwick
Findley
Fish
Flynt

AYES-204
Foley
Forsythe
Frenzel
Prey
Gaydos
Ginn
Goldwater
Gonzalez
Goodling
Gradison
Grassley

-Guyer
Hagedorn
Haley
Hall, Tex.
Hanmmer-

schmidt
Hanley
Harris
,Harsha
H6bert
Heckler, Mass.
Hefner
Henderson
Hightower
Hillis
Holland
Holt
Horton
Hubbard
Hutchinson
Hyde
Ichord
Jacobs
Jarman
Jeffords
Johnson, Colo.
Johnson, Pa.
Jones. N.C.
Jones, Okla.
Kasten
Kazen
Kelly
Kemp
Ketchum
Kindness
Krebs
LaFalce
Lagomarsino
Latta-
Lent
.Levitas
Lloyd, Calif.
Lloyd, Tenn.
Long, Md.
Lott
LuJan
Lundine
McClory
MoCloskey

MoCollister
McCormack
McDade
McDonald
McEwen
McKay
McKinney
Madden
Madigan
Mahon
Mann
Martin
.Mathis
Melcher
Michel
Milford
Miller, Ohio
Mills
Mitchell, N.Y.
Mollohan ·
Montgomery
Moore
Moorhead,

Calif.
Mosher
Murtha,
Myers, Ind.
Myers, Pa.
Natcher
O'Brien
Passman
Patten, N.J.
Paul
Pepper
Pettis
Poage
Quie
Quillen
Railsback
Rees
Regula
Rhodes
Roberts
Robinson
Roush
Rousselot
Runnels
Ruppe
Ryan
Sarasin
Satterfield
Schneebeli
Schulze
Sebelius
Shriver
Shuster
Sikes
Skubitz
Slack
Smith, Iowa-

Smith, Nebr. Taylor, Mo. Whitehurst
Snyder Taylor, N.C. Whitten
Spence Teague Wilson, Bob
Stanton, Thone Winn

J. William Treen Wright
Steed Van Deerlin Wydler
Steiger, Wis. Vander Jagt Wylie
Stephens Waggonner Young, Alaska
Symms Walsh Young, Tex.
Talcott White

NOES-180
Abzug Fascell Nix
Addabbo Fisher Nolan -
Alexander Fithian Nowak
Allen Flood Oberstar
Ambro Florio Obey
Anderson, Flowers Patterson;:

Calif. Ford. Mich. Calif.
Annunzio Ford, Tenn. Pattison, N.Y.
Aspin .Fraser . Perkins
Badillo Fuqua Pickle
Bafalis Gibbons Pike
Baldus Gilman Pressler
Baucus Green Preyer
Beard, R.I. Gude Price
Bennett Hall, Ill. Pritchard
Bevill Hamilton Randall
Biaggi Hannaford Rangel
Bingham Harkin' Reuss
BlanChard Harrington Richmond
Biouin Hawkins Rinaldo
Boland Hayes, Ind. Risenhoover
Bolling Hays, Ohio - Rodino
Bonker Hechler,-W. Va. Rogers
Brademas Heinz Roncalio
Breckibridge Hicks Rooney
Brooks Holtzman Rose
Brown, Calif. Howard Roybal
Burke, Calif. Howe Russo
Burke, Mass. Hughes -St Germain
Burlison, Mo. Hungate Santini
Burton, John Johnson, Calif. Sarbanes
Burton, Phillip Jordan Scheuer
Carney Kastenmeier Schroeder
Carr Keys Seiberling
Chisholm Koch Shipley
Clancy Lehman Simon
Cleveland Long, La. Solarz
Collins, li. McFall Spellman
Conte McHugh Stanton,
Conyers Matsunaga James V.
Corman / Mazzoli Stark
Cornell Meeds Steelman
Cotter Metcalfie Stokes
D'Amours Meyner Studds
Daniels, N.J. Mezvinsky . Thompson
Danielson Mikva Thornton
Davis Miller, Calif. Traxler
Delaney Mineta Tsongas
Dellums Minish Udall
Diggs Mink Vander Veen
Dodd Mitchell, Md. Vanik
Downey, N.Y. Moakley Vigorito
Drinan' Moffett Waxman
Duncan, Oreg. Morgan , Weaver
Early Moss -Whalen
Edgar Mottl Wilson, Tex.
Edwards, Calif. Murphy. Ill. Wolff
Eilberg Murphy, N.Y. Yates
Emery Neal Yatron
English Nedzi , Young, Fla.
Fary Nichols · Zablocki

NOT VOTING--48
Ashley Jones, Ala. Rostenkowski
AuCoin Jones, Tenn. .Sharp
Brodhead Karth Sisk
Brown, Ohio Krueger Staggers
Clay Landrum Steiger, Ariz.
Dent Leggett Stratton
Dingell . , Litton Stuckey
Eckhardt Maguire Sullivan
Esch t Moorhead, Pa. Symington
Evins, Tenn. O'Hara Ullman
Fountain O'Neill Wampler
Giaimo · Ottinger Wiggins
Hansen Peyser Wilson, C. H.
Helstoski Riegle Wirth
Hinshaw Roe Young, Ga.
Jenrette Rosenthal . Zeferetti

The Clerk announced the following
pairs:

On this vote:
Mr. Jones of Tennessee for, with Mr. O'Nelll

against.
Mr. Jenrette for, with Mr. Dent against.
Mr. Landrum for, with Mr. Zeferetti

against.
Mr. Evins of Tennessee for, with Mr. Moor-

head of Pennsylvania against.

Mr. Stuckey for, with Mr. Rostenkowski
against.

Mr. Fountain for, with Mr. Staggers against.
Mr. Hansen for, with Mr; Rosenthal against.
Mr. Steiger of Arizona for, wfth Mr. Sym-

ington against.
Mr. Wampler for, with Mr. Charles H.

Wilson of California against.
Mr. Wiggins for, with Mr. Sisk against.

So the amendment to the amendment
in the nature of a substitute was agreed
to.

The result of the vote was announced
as above recorded.
AMENDMENT OFFERED ByY MR. HORTON TO THE

AMZENDMENT IN THE NATURE OF A SUBSTITUTE
OFFERED BY MR. FLOWERS

Mr. HORTON. Madam Chairman, I
offer an amendment to the amendment
in'the nature of a substitute.

The Clerk read as follows:
Amendment offered by Mr. HORTON to the

amendment in the nature of a substitute
offered by Mr. FLOWERS: On page 9, line 23
through page 11, line 2, strike subsection
(f) (1) and insert the following:

"(f) (1) For every meeting closed pursuant
to paragraphs (1) through (10) of subsec-
tion (c), the General Counsel or chief legal
officer of the agency shall publicly certify
that, in his opinion, the meeting may be
closed to the public and shall state the rele-
vant exemptive provision. A copy of such
certification, together with a statement from
the presiding officer of the meeting.setting
forth the date, time and place of the meet-
ing, the persons present, the generic subject
matter of the discussion at the meeting, and
the actions taken, shall be incorporated into
minutes retained by the agency."

On page 13, lines 2 and 3, strike "a tran-
script or electronic recording" and insert
"the minutes".

On page 13, line 10, strike "transcript r-
electronic recording" and insert "minutes".

On page 15, lines 1 and 2, strike "tran-
scripts or electronic recordings" and insert
"minutes".

On page 15, lines 4 and 5, strike "tran-
scripts and electronic recordings" and in-
sert "minutes".

On page 15; line 13, strike "transcripts or
electronic recordings" and insert "minutes".

Mr. HORTON. Madam Chairman,
this amendment would delete the verba-
tim transcript requirement of the bill
and replace'it with a requirement that
minutes be kept of each closed meeting
and retained by the Agency.

The bill now requires that a verbatim
recording or transcript be made of every
meeting which is legally closed under
the narrow exemptions contained in the
act.

As presently written, this is the most
onerous and contradictory provision in
the bill. The bill seeks on the one hand
to guard against the potential havoc of
unrestricted public exposure of agency
deliberations by providing 10 exemp-
tions from the requirement for open
meetings, but on the other hand it ef-
fectively destroys the protection pro-
vided by closed meetings by requiring
a verbatim transcript which could later
lead 'to public disclosure.

The provision defeats the very pur-
pose of the Freedom of Information Act
and the Federal Privacy Act, which
properly recognize the need to keep cer-
tain categories of information from pre-
mature or damaging publication.

Thus agency. meetings held to hear
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preliminary staff reports on SEC stock
fraud investigations, Federal Reserve
Board bank examination activities, FTC
antitrust investigations, Civil Service
Commission disciplinary actions, and a
host of similarly sensitive situations
would be subject to publication of edited
verbatim transcripts. No seasoned re-
porter or counsel for an affected party
would have much trouble piecing to-
gether what an agency was up to if this
procedure is required in the bill.

Proponents of the sunshine legislation
repeatedly state that the bill's transcript
requirements are essential' to provide
effective judicial review of agency action
in closed meetings. It is my belief, which
is shared by others, that this is not the
case. The discovery proceedings avail-
able to the U.S. district courts do not de-
pend upon the availability of verbatim
transcripts or electronic recordings of
agency meetings. Deputy Attorney Gen-
eral Harold R. Tyler, Jr., a former Fed-
eral judge (D.C., S.D., N.Y.), described
the transcript provision in testimony
before the House Government Opera-
tions Committee as "undoubtedly the
most wasteful provision in the bill." He
noted that-

A transcript is not needed to secure ju:
dicial review of an improper closure, any
more than it is needed to secure judicial re-
view of other improper agency action. Any
court can require the agency to supply an
affidavit, under oath, as to what was dis-
cussed.

The transcript provision will be highly
expensive to implement in terms of
actual costs and time of agency members.
It will result in voluminous paperwork
and unnecessary accumulation of highly
sensitive documents. It will be a con-
stant source of litigation and an ever-
present source of conjecture and specu-
lation.

Moreover, the key sponsors of this bill
stated from the outset that the sunshine
bill is based on the experience of State
sunshine laws. However, not a single
State sunshine or open meetings law con-
tains any requirement for verbatim
transcripts. This provision is strictly an
invention ofthe bill's sponsors and sup-
porters at the Federal level.

I see no reason for the Federal Gov-
ernment to .take. such- unprecedented
action.

I see no reason why this provision
should be maintained in-the legislation
we are considering and urge support for
my amendment which would delete the
verbatim transcript requirement and re-
place it with a requirement that minutes
be kept of each closed meeting and re-
tained by the agency. Such minutes
would obviously be available for sub-
pena and in camera examination in any
court action brought to determine
whether the open meeting provision of
the sunshine law has been violated.
Therefore, eliminating the transcript re-
quirement would in no way weaken the
enforceability of the open meeting pro-
visions.

'I urge the adoption of my. amendment,
The CHAIRMAN. The time of the gen-

tleman from New York (Mr. HORTON)
has expired.

(By unanimous consent, Mr. HORTON
was allowed to proceed for 2 additional
minutes.)

Mr. PEPPER. Madam Chairman, will
the gentleman yield?

Mr. HORTON. I yield to the gentleman
from Florida.

Mr. PEPPER. I thank the gentleman
for yielding.

Does the amendment offered by the
able gentleman cover anything other
than the Federal Reserve Board?

Mr. HORTON. It covers all agencies.
What it does is to remove the restrictions
of a -verbatim transcript, and it also
covers the Federal Reserve Board.

Mr. PEPPER. If the gentleman will
yield further, does the able gentleman
propose to offer another amendment
-limiting his amendment only to the Fed-
eral Reserve Board?

Mr. HORTON. I would not offer that
if this carries, and I would hope that
this amendment carries because it would
cover the. Federal Reserve Board, the
-SEC, and any other agency as defined in
this title.

Ms. ABZUG. Madam Chairman, I move
to strike the last word.

(Ms. ABZUG asked and was given per-
mission to revise and extend her re-
marks.)

Ms. ABZUG. Madam Chairman, I rise
in opposition to the amendment, which
has been rejected by both subcommit-
tees and both full committees that have
considered this legislation. H.R. 11656
generally requires that a transcript or
electronic recording be kept of each
closed meeting. In recognition of the fact
that some agencies have a high volume
of ordinary adjudicatory proceedings,
transcripts are not required for closed
meetings that discuss such proceedings
or civil actions in which the agency is
involved.

Under the scheme of this legislation,
the existence of a transcript of a closed
meeting has two critical functions. First,
a meeting closed with the reasonable-ex-
pectation that exempt material will be
discussed will in many instances turn
out to have little or no such discussion.
The existence of a transcript or elecr
tronic recording will permit the agency
to make public those portions of the dis-
cussion that do not contain exempt in-
formation.

Second, the existence of a transcript
is the primary potential remedy for a
litigant who proves to a court that a
meeting was unlawfully closed. Since any
court ruling will almost always come long
after -the meeting is held, and since a
plaintiff suing only under this act will
not be able to overturn the substantive
action taken at an unlawfully closed
meeting, what remedy has he other than
to have the transcripts made available
to him? I note in this connection that al-
though the judicial review provisions of
this legislation permit the court to make
the transcript public if the meeting was
unlawfully closed, the court would not
disclose discrete items contained within
such a transcript which are themselves
of an exempt character. For example, if
a meeting were closed because of a pur-
ported discussion-of trade secrets and a

court later ruled that the agency did not
have a proper basis for this closing, the
court would not release the small por-
tion of the transcript that contained a
reference to some irrelevant personal
proclivity of an individual who was the
subject of the discussion, since that
would be protected by the bill's personal
privacy exemption.

As for the fact that few, if any States
require transcripts, it should be noted
that 24 of the 49 State open meeting
statutes provide criminal penalties for
violations, 2 more impose civil penal-
ties, and 19 render the substantive ac-
tion taken at an unlawfully closed meet-
ing void or voidable. None of'these sanc-
tions is available under this bill, leav-
ing the possible disclosure of the tran-
script as the only remedy for an im-
proper'closing.

On the question of cost, given the fact
that most meetings are supposed to be
open under this legislation, there should
not be all that many transcripts to keep.
The Congressional Budget Office, both
House committees that have considered
the bill, and the Senate Government Op-
erations Committee have all estimated
that the average annual cost of this leg-
islation will be less than $3,000 for each
covered agency.

This amendment would removel the
only enforcement remedy contained in
the open meeting provisions of the sun-
shine bill, and I urge its rejection.

Mr. McCLOSKEY. Madam Chairman,
I rise in support of the amendment.

(Mr. McCLOSKEY asked and was giv-
en permission to revise and extend his
remarks.)

Mr. McCLOSKEY. Madam ·Chairman,
there are two aspects. that the chairman
of the subcommittee, the gentlewoman
from New York (Ms. ABZUo) pointed out.
She spoke of litigation, and it is quite
clear that unless this amendment is
adopted, this legislation provides a great
case for legislation against the Federal
Governmefit in nearly every 'matter in
which the Government operates, be-
cause of the lure of obtaining and making
public information on the private meet-
ings that are held on the subjects we
have exempted, including national se-
curity matters; personnel matters; patent
matters, and matters which may en-
danger the stability of financial institu-
tions. The very reason why we should
hold these matters private is to accom-
plish competent government in these
fields.

When the gentlewoman speaks-of liti-
gation, I think we can see basically the
reason why this section is in the bill.
It is to permit additional litigation
against the Government.

Wg have seen much litigation in both
the Privacy Act and the Freedom of In-
formaiton Act, which are still in a shake-
down process to see whether -the bene-
fits of those acts do not impose an undue
burden on the Government. We have
seen immense litigation in these areas.

I suggest that this verbatim transcript
requirement, which is not found in any
State law in this country-no Sunshine
Act requires a verbatim' transcript of
private meetings--would be a fruitful
source of litigation.
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Secondly, let me submit this to my

colleagues: Would we impose this on
ourselves as Members of Congress?
Would we require that all of our dis-
cussions of congressional business that
are conducted privately be held subject
to a full verbatim transcript?

There is no right to revise and extend
here. There is no privilege in a verbatim
transcript of a collegial meeting to go
back and take out the words we thought
were wrong. This is a' verbatim tran-
script. This would in effect remove from
the Members of the House of Representa-
tives, if we imposed this on ourselves, the
right to go back and correct our errors
of grammar, our errors of syntax, or our
errors when perhaps we went too far in
our characterization of a colleague.

There is one final matter, and this
goes back to ordinary human experience.
Many of us were practicing attorneys in
small towns.
. If a person came to us and said,

'Would you give me a recommendation
as to a fellow attorney who can handle
a will or a divorce or a criminal action,"
all of us will give a candid and truthful
response: "No." We would say, "That
man is corrupt" or "That man is in-
competent."

However, would we give that same
candid response if we knew that the ver-
batim words that we spoke in advising
as to a fellow colleague were going to
be in a record that might eventually be
subpenaed and made public?

This has an immensely chilling effect
on the kind of derogatory but truthful
comment that an agency like the SEC
must consider when they consider taking
the stock of a company off the trading
market because the vice president of the
company is dishonest.

What person is going to say in an open
meeting or in a closed meeting of which
a verbatim transcript is being made, "I
believe that man is crooked, for these
reasons, A,.B, and C, and therefore, we
ought to take this stock off the market"?

Madam Chairman, in my judgment,
this balance we seek between truth and
candor on the part of a regulatory
agency and the openness of their records
is such that in this case the balance, in
my judgment, comes down to the point
where we should not require a verbatim
transcript of the very meeting which we
feel should be held privately in order to
give people the opportunity to make
candid and truthful comments.

Mr. SEIBERLING. Madam Chairman,
will the gentleman yield?

Mr..McCLOSKEY. I yield to the gen-
tleman from Ohio.

Mr. SEIBERLING. Madam Chairman,
I think it is too bad that the author of
this amendment has such a good ad-
vocate, because I think the merits of
the amendment are far less than the
gentleman's statement really justifies.

In the first place, we have already
adopted an amendment that says that
two persons can meet together and dis-
cuss anything they want without its
being in the bill.

In the second place, if there is a meet-
ing of members of the executive branch
of the Government, which is comparable
to a court in terms of its importance-

many times it is a quasi-judicial body-
then it should all be on the record. It is
not the same as our deliberation.

Mr. McCLOSKEY. Let us take the case
of our own CONGRESSIONAL RECORD. Would
the gentleman say that our verbatim
transcripts should not be subject to
revision ?

Mr. SEIBERLING. This is a legislative
body, and our function is entirely
different.

The CHAIRMAN. The time of the gen-
tleman from California (Mr. MCCLOS-
KEY) has expired.

(On request of Mr. 'DRINAN and by
unanimous consent, Mr. MCCLOSKEY was
allowed to proceed for 2 additional
minutes.)

Mr. DRINAN. Madam Chairman, will
, the gentleman yield?

Mr. McCLOSKEY. I yield to the gen-
tleman from Massachusetts.

Mr. DRINAN. Madam Chairman, I,
appreciate the gentleman's argument,
but how do we respond, again, if we get
only minutes of a meeting held in secret?
Then how can anyone ever establish the
question of whether or not they had
the right to go into a secret session and
decide the fate of something very
important?

Mr. McCLOSKEY. I do not think that
the question of whether they have a right
to go into secret session has anything to
do with what they say in the secret
session.

Mr. DRINAN. But if we have only
minutes and hot the transcript, how
could anybody establish whether or not
they had the right to do this in secret-
and come to the decisions which they
came to, because there is absolutely no
discussion; there is no provision-for a
transcript; there is nothing but sum-
marized minutes? That could leave the
petitioner whose fate is decided in secret,
without any recourse.

Mr. McCILOSKEY. What the gentle-
man says is properly so. That has been
the law in this country for 200 years.

There is no city, county, State, agency,
or any other body in government that is
required to keep a verbatim transcript
of a private meeting.

Would anyone urge that the Congress
of the United States ought to impose
upon the Federal Government a require-
ment that has not been imposed on any
agency .of government in this country
for 200 years?

Mr. 'DRINAN. If the gentleman would
yield further, this is a private meeting
conducted in private by people who say
they have a right to go into private ses-
sion, and we have no facts on which we
can base a decision on the initial ques-
tion of whether they have a -right to go
into a private session.

Mr. McCLOSKEY. I know the gentle-
man from Massachusetts (Mr. DRrNAN)
looks forward to a new Democratic ad-
ministration. However, I submit, is there
any other government in the world, ex-
cept this new administration, on which
this requirement will be imposed?

The CHAIRMAN. The time of the gen-
tleman from California (Mr. MCCLOS-
KEY) has again expired.

(On request of Mr. HORTON and by
unanimous consent, Mr. MCCLOSKEY was

allowed to proceed for 2 additional
minutes.)

Mr. LEVITAS. Madam Chairman, will
the gentleman yield?

Mr. McCLOSKEY. I yield to the gen-
tleman from Georgia.

Mr. LEVITAS. Madam Chairman, I
thank the gentleman for yielding.

Would the gentleman agree with me,
in response to the observations made just
now by our distinguished colleague, the
gentleman. from-' Massachusetts (Mr.
DRINAN), that the sunshine laws, which
have been in existence for a number of
years in many States, including my own,
have worked effectively? There have been
opportunities for aggrieved parties to
show that meetings were' improperly
held, without the necessity of the tran-
script, and that that is a sufficient an-
swer to the need to protect the person
who would otherwise be aggrieved.

However, let me explore this a little bit
further.

Do I understand that this would re-
quire the chiefs of staff meeting in a sec-
ret session on national security matters
to maintain a transcript?

/Mr. McCLOSKEY. That is correct. If
they are in a commission or a commit-
tee and a committee as defined by law is
an agency, it would require a verbatim
transcript, a recorded vote to close the
meeting, and a transcript of the meeting
which might ultimately be made avail-
able to the public.

My primary objection to this is that if
we are going to test whether a verbatim
transcript is helpful or harmful, we
should not do so with every agency of a

'Federal Government which has had ab-
solutely no experience at all in holding
such hearings. If we wanted to test this
as an experiment as to whether an
agency might, operate better through
such a procedure that we should have
the Federal Reserve Board or the Secu-
rities and Exchange Commission be re-
quired to do this. But this is a blanket
requirement on all agencies of the Gov-
ernment, and we have had no experience
at all. We have no estimates as to what
the costs will be. We will be starting into
a whole new profession, that of trans-
cribing and reporting these agencies'
procedures.

Also, Madam Chairman, bear in mind
that every member of the Commission is
going to spend a day deliberating in the
Commission and then spend a day re-
viewing what they said in the meeting.
The paperwork involved and the com-
plexity of these transcripts is going to
be stupendous.

The CHAIRMAN. The time of the gen-
tleman has again expired..-

(On request of Mr. HORTON, and by
unanimous consent, Mr. McCLOSKEY was
allowed to proceed for 2 additional min-
utes.)

Mr. HORTON. Madam Chairman, will
the gentleman yield?

Mr. McCLOSKEY. I yield to the gen-
tleman from New York.

Mr. HORTON. Madam Chairman, I
think the question that was posed by the
gentleman from Massachusetts- (Mr.
DRINAN) went to the question of what can
we do without a transcript in the event
we want to go to court to test whether
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or not the meeting should have been
closed? I think that is a good question.
The answer.is that that is done all of
the time now. The court can, in camera,
examine the proceedings, can get the
minutes of the meeting, examine them,
get the testimony of those who were pres-
ent by whatever means are available. But
the onerous requirement of having a
transcript it seems to me is out of order
insofar as the type of meetings we are
talking about and the publication or
making available the transcript.

Mr. McCLOSKEY. I thank the gen-
tleman.

Mr. BROOKS. Madam Chairman, I
move to strike the requisite number of
words, and I rise in opposition to the
amendment to the amendment in the
nature of a substitute.

(Mr. BROOKS asked and was given
permission to revise and extend his re-
marks.)

Mr. BROOKS. Madam Chairman, the
requirement that the Government agen-
cies keep a transcript of their closed
meeting follows very closely the proce-
dures of many congressional committees.
I see no reason why a Government agen-
cy could not keep a transcript through
equipment that my 9-year-old boy has
and can operate. It does not take any
special talent as equipment.

In my opinion it is just the desire to
keep permanently secret these Govern-
ment activities of these agencies. But I
say, Madam Chairman, that just because
a meeting is closed is no reason that an
official record of the business could not
be and should not be kept. The deci-
sion to close the meeting may well have
been made at an earlier meeting and if
that is later reversed, then it is impera-
tive that a transcript be available if the
aims of any "sunshine" legislation are to
be met.

Mr. FASCELL. Madam Chairman, I
move to strike the requisite number of
words, and I rise in opposition to the
amendment to the amendment in the
nature of a substitute.

Mr. FASCELL. Madam Chairman,
the one government in the world that
deals with transcripts is the Congress of
the United States, I will say to my dis-
tinguished colleague, the gentleman from
California (Mr. MCCLOSKEY). We prob-
ably have more transcripts around here
than any place else in the world and it
is a darned good thing that we do, I will
tell the Members, because we would not
know what was going on if we did not
have the transcripts.

I think it would be very helpful for
every agency downtown, instead of hav-
ing somebody keep minutes that simply
say that they met and then the meeting
was adjourned, that there bea transcript
made so that we would know what was
going on.

It seems to me it is very sensible for a
government agency to have an official
record of its actions in the nature of a
transcript, even if it is locked up in its
safe. Somewhere there ought to be an of-
ficial record of the transaction of the bus-
iness of a body of our Government that
.deals with the lives of millions of people.
There ought to be that transcript some-
where. To say that the mere keeping of

minutes is a sufficient substitute -is to
beg the question.

Let us talk about the fear that has been
expressed that in some way the agency
is going to be dragged into court, or that
State agencies do not now require tran-
script keeping. The difference in the
State agencies is that they have substan-
tiv.e penalties. They can undo the action
of the agency when they go to court. No
such penalty is provided in this bill.

The critical issue is the public's right
to know. How does a transcript come to
play in that, and is the fear real that in
some way some person with derogatory
information might get that information
out? The answer is, "No." Why is that?

The plaintiff has the burden of prov-
ing his lawsuit that the agency meeting
was improperly closed to start with. He
has that burden. The relief that is grant-
ed under this bill, which is that Infor-
mation which. should be released will be
released. But the protection in the bill
that is provided here is ample and ade-
quate to allay the fears that have been
expressed, because it says that the judge
can only release that information which
should be made public. Any information
which would be properly withheld under
one of the classifications or exemptions
in the bill, the judge would have no right
to release.

We cannot be held responsible for.
leaks in the agencies, if there is a fear
that the stuff is going to get out. It is
getting out now-the individual Mem-
bers' copies of the minutes, documents,
and papers. The transcript, whether it
exists or not, is not going to solve-the
problem downtown. It is not going to
give them any more or less protection.

The issue that is involved is that with-
out the transcript the judge cannot really
make a determination whether the
plaintiff is entitled to his rights under
this bill. What does he get when he gets
all of it? What does he get out of it? Do
the Members know what he gets? He gets
the information which the public should
have had in the first place. Why deny
him that right? The whole purpose of the
pending amendment is simply to do away'
with the transcripts, to make it abso-
lutely almost impossible that any citizen
of the United States would have the
right ever to say, "I think that meeting
was improperly closed. There is some
information there which should have
been made public." The court might say,
"There is something there that ought to
be made public." If it was not classified
under this bill or some other law, the
judge could release it. But if under this
law it is properly exempted, or under
some other law it is properly withheld,
the judge has no discretion to release
that information. The only information
he can release is that information which
should have been made public in the first
instance. And the plaintiff, the citizen,
had to go to all of the trouble to bring
that suit. Now the gentleman wants to
deny him with this amendment the right
to the transcript. He wants to deny to
the Government and to the Congress the
official record, which could be kept locked
up in the Government's safe, never to
be seen by anybody unless in some way
they have violated the law.

The CHAIRMAN. The time of the gen-
tleman has expired.

(At the request of Mr. EVANS Of Colo-
rado, and by unanimous consent, Mr.
FASCELL was allowed to proceed for 2 ad-
ditional minutes.)

Mr. EVANS of Colorado. Madam
Chairman, 'will the gentleman yield?

Mr. FASCELL. I will be glad to yield
to the gentleman from Colorado.

Mr. EVANS of Colorado. I thank the
gentleman for yielding.

One. thing that concerns me is the
comment that the gentleman made about
some citizen's rights being adversely af-
fected in a private meeting and not be-
ing able to prove whether or not the
meeting should or should not have been
private unless he has got a transcript. It
seems to me that correcttress of the pri-
vacy of the meeting is determined by the
action taken, that is, the ultimate action
taken. What conversation went into the
ultimate action that was taken is some-
thing else again, -and I am- a little con-
cerned about feeling that the conversa-
tions behind the action are going to be
the things that measure whether or not
the action taken, of which he complains,
was wrong to be taken in a private
meeting.

Mr. FASCELL. Madam Chairman, I
can say this to the gentleman: that the
only way we can ever make the determi-
nation is for the plaintiff to bring a law-
suit and the judge to make a decision.
The court is going to have to make that
decision. If the transcript, is available,
the judge sees it "in camera" and then
decides whether the transcript or any
part of it is properly withholdable. If it
is, it is not released. If he decides the in-
formation was improperly withheld, he
has the discretion to release the infor-
mation which should have been made
public in the first instance or he can issue
an injunction against the agency.

The CHAIRMAN. The question is on
the amendment offered by the gentleman
from New York (Mr. HORTON) to the
amendment in the-nature of a substitute
offered by the gentleman from Alabama
(Mr. FLOWERS).

The question -was taken; and the
Chairman announced that the noes ap-
peared to have it.

RECORDED VOTE

Mr. HORTON. Madam Chairman, I
demand a recorded vote.

A recorded vote was ordered.
The vote was taken by electronic de-

vice, -and there were-ayes 201, noes 193,
not voting 38, as follows:

Abdnor
Adams
Anderson, Ill.

* Andrews, N.C.
Andrews,

N. Dak.
Archer
Armstrong
Ashbrook
Ashley
Beard, Tenn.
Bell
Biaggi
Blester .
Boggs
Bowen
Breckinridge
Brinkley

[1Roll No. 562]
AYES--201

Broomfield Collins, Tex.
Brown, Mich.. Conable
Brown, Ohio Conlan
Broyhill Coughlin
Buchanan Daniel, Dan
Burgener Daniel, R. W.
Burke, Fla. Davis
Burleson, Tex. de la OGaza
Butler Delaney
Byron Derrick
Carter Derwinski -
Cederberg Devine
Chappell Dickinson
Clancy Downing, Va.
Clausen, Duncan, Oreg.

Don H. Duncan, Tenn.
Clawson, Del du Pont
Oochran Eckhardt
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LaFalce
Lagomaralno
Latta
Lent
Levitas
Lloyd, Tenn.
Lott
LuJan
Lundine
MoClory
McCloskey
McCollister
MoCormack
McDade
McEwen
McKay
McKinney
Madigan
Mahon
Mann
Martin
Mathis
Michel
M!kva
Milford
Miller, Ohio
Mills
Mitchell, N.Y.
Mollohan
Montgomery
Moore
Moorhea4,

Calif.
Mosher
Murphy, Ill.
Murtha
Myers, Ind.
Myers, Pa.
Natcher
Nedzi
O'Brien
Passman
Pepper -
Pettis
Pickle
Poage
Pritchard
Quie
Quillen
Railsback
Bees

NOES--193

Regula
Rhodes
Rlsenhoover
Roberta
Robinson
Runnels
Ruppe
Ryan
Sarasin
Satterfield
Schneebell
Schulze
Sebelius
Shriver
Shuster
Sikes
Skubitz
Slack
Smith, Nebr.
Snyder
Spence
Stanton.

J. William
Steed
Steiger, Wis
Stephens
Talcott
Taylor, Mo.
Taylor, N.C.
Teague
Thone
Thornton
Treen
Ullman
Van Deerlin
Vander Jagt
Waggonner

Walsh
White
Whitehurst
Whitten
Wilson, Bob
Wilson, Tex.
Winn
Wright
Wydler
Wylie
Young, Alaska
Young, Tex.
Zablocki

Downey, N.Y. McDonald
Drinan McFall
Early -McHugh
Edgar Madden
Edwards, Calif. Maguire
Eilberg Matsunaga
Emery Mazzoll
Evans, Ind.- Meeds
Pascell Melcher
Fisher Metcalfe
Fithian Meyner
Flood Mezvinsky
Florio Miller, Calif.
Flowers Mineta
Ford, Mich. Minish
Ford. Tenn. Mink
Fraser Mitchell, Md.
Puqua Moakley
Gibbons Moffett
Gilman _: Moorhead, Pa.
Gonzalez Morgan
Grassley Moss
Green Mottl
Gude Murphy, N.Y.
Hagedorn Neal
Hall, Ill. Nichols
Hamilton Nix
Hannaford Nolan
Harkin , Nowak
Harrington Oberstar
Harris Obey
Hawkins . Ottinger
Hayes, Ind. Patten, N.J.
Hechler, W. Va. Patterson,

pHeinz Calif.
Hicks Pattison, N.Y.
Holtzman Paul
Howard - Perkins
Howe Pike
Hughes Pressler
Jacobs Preyer
Johnson, Callf. Price
Johnson, Colo. Randall
Kastenmeier Rangel
Kazen Richmond
Kemp Rinaldo
Keys Rodino
Koch Rogers
Krebs Roncalio
Lehman Rooney
Lloyd, CaGlL. Rose
Long, La. Rosenthal
Long, Md. Roush

Rousselot Smith, Iowa tUdall
Roybal Solarz Vander Veen
Russo Spellman Vanik
St Germain Staggers Vigorito
Santini Stark Waxman
Sarbanes Steelman Weaver
Scheuer Stokes , Whalen
Schroeder Studds Wirth
Seiberling Symms Wolff
Sharp Thompson Yates
Shipley Traxler Patron
Simon Tsongas Young, Fla.

NOT VOTING--3a
Burton, John Jones, Ala. Siak
Clay Jones, Tenn. Stanton,
Dent Karth James V.
Diggs Landrum Steiger, Ariz.
Esch Leggett Stratton
Evins, Tenn., Litton Stuckey
Fountain O'Hara Sullivan
Glalmo O'Neill Symington
Hansen Peyser Wampler
H6bert Reuss Wiggins
Helstoski Riegle Wilson, C. H.
Hightower Roe Young. Ga.
Hinshaw Rostenkowski Zeferetti

The Clerk announced
pairs:

the following

MLr. Hbert for, with Mr. O'Neill against.
Mr. Landrum for, with Mr. Dent against.
Mr. Stelger of Arizona for, with Mr.

Zeferetti against.
Mr. Wampler for, with Mr. John Burton

against.

Mr. NEDZI and Mr. MIKVA changed
their-vote from "no" to "aye."

Mr. McDONALD and Mr. ROUSSELOT
changed their vote from "aye" to "no."

So the amendment to the amendment
in the nature of a substitute was agreed
to.

The result of the vote was announced
as above recorded.
AMENDMENT OFFERED BY MR. MOSS TO THE

AMENDMENT IN THE NATURE OF A SUBSTIrrOT
OFFERED BY MR. FLOWERS

Mr. MOSS. Madam Chairman, I offer
an amendment to the amendment in the
nature of a substitute.

The Clerk read as follows:
Amendment offered by Mr. Moss to the

amendment in the nature of a substitute of-
fered by Mr. FLOWERS: Page 19, after line 12,
add to section .5 the following new subsec-
tion:

"(c) Subsection -(d) of section 10 of the
Federal Advisory .Committee Act is amended
by striking out the first sentence and insert-
ing in lieu thereof the following: "Subsec-
tions (a) (1) and (a) (3) of this section shall
not apply to any portion of an advisory com-
mittee meeting where the President, or the
head of the agency to which the advisory
committee reports, determines that such
meeting may be closed to the public ln ac-
cordance with subsection (c) of section 552b
of title 5, United States Code"."

Mr. MOSS. Madam Chairman, the
amendment is straightforward. It would
cure an oversight in the Federal Advisory
Committee Act. That act regulates,
among other things, the organization,
makeup,' and openness of the many ad-
visory committees which provide infor-
mation and counsel to agencies of our
Government. Unfortunately, the Federal
Advisory Committee Act regulates pub-
lic access to meetings of public advisors
to agencies pursuant to the Freedom of
Information Act, an act designed to re-
gulate the disclosure of documents.

On its face, this is an inappropriate
cross-reference in that act. But it was re-
quired when the Advisory Committee Act
was passed"because there -did not exist
at that time a measure which regulated
meetings. With the consideration by the
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House of H.R. 11656, this is no longer
the case. In substance, my amendment
merely provides that the carefully
crafted standards regulating openness of
meetings contained in the Sunshine bill
will· be made applicable to Federal ad-
visory committees.

I understand that this amendment is
acceptable to the committee and I yield
the balance of my time to the Honorable
BELLA ABzuc for the purpose of receiving
the views of the committee on this
matter.

Mr. HORTON. Madam Chairman, will
the gentleman yield?

Mr. MOSS. I yield to the gentleman
from New York.

Mr. HORTON. Madam Chairman, the
gentleman has presented the amend-
ment to us; and I have gone over it. The
minority will be very happy to accept
the amendment. I believe it improves the
bill.

Mr. MOSS. Madam Chairman, I thank
the gentleman.

Ms. ABZUG. Madam Chairman, will
the gentleman yield?

Mr. MOSS. I yield to the gentlewoman
from New York.

Ms. ABZUG. Madam Chairman, this
is essentially a conforming amendment
which would reflect in the Federal Ad-
visory Committee Act the enactment of
the sunshine bill.'

When the Advisory Committee Act was
enacted in 1972, we did not have a gen-
eral open meeting law. As a result, that
act provided that meetings of advisory
committees were to be governed by the
exemptions in the Freedom of Informa-
tion Act. The FOIA exemptions, though,
are designed for documents rather than
for meetings, and there have been a nuin-
ber of difficulties arising from that dis-
crepancy. Now that we are enacting this
open meeting legislation, which contains
exemptions like those in the Freedom
of Information Act, but tailored espe-
cially for meetings, we should apply these
exemptions to the Advisory Committee
Act as well: That is exactly what this
amendment would do, and I am pleased
to support it.

Mr. FLOWERS. Madam Chairman,
will the gentleman yield?

Mr. MOSS. I yield to the gentleman
from Alabarna.

Mr. FLOWERS..Madam Chairman, the
gentleman from California (Mr. Moss)
has gone over this amendment with us,
and we have absolutely no objection to it.
We concur in the amendment and are
glad-to accept it.

Mr. MOSS. Madam Chairman, I thank
the gentleman, and I yield back the bal-
ance of my time.

The CHAIRMAN. The question is on
the amendment offered by the gentleman
from California (Mr. Moss) to the
amendment in the nature of a substitute
offered by the gentleman from Alabama
(Mr. FLowEns).

The amendment to the amendment
in the nature of a substitute was agreed
to.
A:IENDmENTT OF'EHED BY MB. MOORHEAD OF

CALIFORNIA. TO THIE AMENDMENT N THIE NA-
TTRE OF A SUBST'TUTE OFFERED BY MR.

' FLOWERS

Mr. MOORHEAD' of California. Mad-
am Chairman, I offer an amendment
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Edwards, Ala.
English
Erlenborn
Eshleman
Evans, Colo.
Fary .
Fenwick
Findley
Fish
Flynt
Foley
Forsythe
Frenzel
Prey .
Gaydos
Ginn
Goldwater
Goodling
Gradison
Guyer
Ha.ley
Hall, Tex.
Hammer-

schmidt
Hanley
Harsha
Hays, Ohio
Heckler, Mass.
Hefner
Henderson
Hillis
Holland
Holt
Horton-
Hubbard
Hungate
Hutchinson
Hyde
Ichord
Jarman
Jeffords
Jenrette
Johnson, Pa.
Jones, N.C.
Jones, Okla.
Jordan
Kasten
Kelly
Ketchum
Kindness
Krueger

Abzug
Addabbo
Alexander
Allen
Ambro
Anderson,

Calif.
Annunzio
Aspin
AuCoin
Badillo
Bafalis
Baldus
Baucus
Bauman
Beard, R.L
Bedell
Bennett
Bergland
Bevill
Bingham
Blanchard
Blouin
Boland
Bolling
Bonker
Brademas
Breaux
Brodhead
Brooks
Brown, Calif.
Burke, Calif.
Burke, Mass.-
Burlison, Mo.
Burton, Phillil
Carney
Carr
Chisholm
Cleveland
Cohen
Collins, 11.
Conte
Conyers -
Corman
Cornell
Cotter
Crane
D'Amours
DanieLs, N.J.
Danielson
Dellums
Dingell
Dodd
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to the amendment. in the nature of a
substitute.

The Clerk read-as follows:
Amendment offered by Mr. MooReADn of

California to the amendment in the nature
,of a substitute offered.by Mr. FLwERs: .

On page 12, line 8, delete "by".
On page 12, line 9, delete "any person".

Mr. MOORHEAD of California.-: Mad-
am Chairman, the bill as it is presently--
written permits any person, whether
that'person has an interest or not, to
bring legal action to enforce the provi-
sions of this legislation.

Our courts in this -country are al-
ready tremendously overcrowded. Under
the normal rule and under the present
law in this country pertaining to courts,
in all actions brought, except for a very
few exceptions, the plaintiff must make
some showing of specific harm to his
interests.

There are certain professional liti-
gators in this country who love to get
into court and who try to find any kind
of excuse to get into court, whether they
have a reason for going to court or not.
At the same time we have people who
are failing to get their day in court on
civil actions 'and who are delayed from
month to month because of overcrowd-
ing in the courts. We have recently had
a situation where many of the criminal
defendants in the' country who were in-
dicted had to have their cases dismissed
because -they could not be brought -to
court on time.

We do not need this kind of delay built
into our system. I think it is most im-
portant that under this legislation the
same requirements for going to court
should prevail as would prevail in any

· other kind of an action.
This amendment would simply require

that a defendant who brought the action
make some showing that he has been
hurt in some way, even though very
slightly, and then he could bring the
action. If-he would have had the door
closed on him or if he wanted to be in
the room when a hearing was held and
had been kept out because it was a closed
meeting, he would have a cause of action,
but a person who was nowhere near the
hearing and showed no interest in it
would not have a cause of action.

Madam Chairman, I ask that the
amendment be adopted.

Ms. ABZUG. Madam Chairman, I move
to strike the last word, and I rise in op-
position to the amendment.

(Ms. ABZUG asked and was given per-
mission to revise and extend her re-
marks.)

Ms. ABZUG. Madam Chairman, I rise
in opposition to the amendment. The
sunshine bill is designed to let any citizen
see what agencies are doing by attending
their meetings.

This bill is not designed for the benefit
of those who are parties to agency pro-
ceedings, but for the benefit of all mem-
bers of' the public who want to know
what the agencies are doing and how
they go about making the decisions that
affect all of our lives so pervasively. We

-cannot very well tell our constituents,
"We are giving you the right to attend
agency meetings,.but you may not seek
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redress if an agency denies you that
right." Unfortunately, that is exactly
what this amendment would do.

The bill before you does not allow a

citizen plaintiff to nullify the substan-
tive action taken at an unlawfully closed
meeting. The most that he'can get is ac-
cess to the transcript of the meeting and
a court order .prohibiting the agency
from closing meetings on the grounds in
question.

This concept of citizen standing is not
a new one. It is in the Freedom of Infor-
mation Act, which is now a decade old,
and also in the Privacy Act. Those who
have suggested that the standing provi-
sions contained in the bill raise constitu-
tional questions are not correct in their
interpretation. The fact that the statute
gives any person the right to attend an
agency meeting confers standing suffi-
cient to satisfy the constitutional re-
quirements of article III.

We are giving any member of the pub-
lic the right to attend agency meetings.
To say the very least, it would be a gross
misrepresentation and a cruel hoax on
our part to at the same time prevent
those to whom this right is given from
taking any action to enforce it.

The amendment should be defeated.
The CHAIRMAN. The question is on

the amendment offered by the gentle-
man from California (Mr.'MOOREAD) to
the amendment in the nature of a sub-
stitute offered by the gentleman from
Alabama (Mr. FLOWERS).

The question was taken; and the
Chairman announced that the noes ap-
peared to have it.

RECORDED VOTE

Mr. MOORHEAD of California. Mad-
am Chairman, I demand a recorded vote.

A recorded vote was ordered.
The vote was taken by electronic de-

vice, and there were-ayes 134, noes 258,
not voting 40, as follows:

Abdnor
Anderson, III.
Andrews, N.C.
Andrews,

N. Dak.
Archer
Armstrong
Ashbrook
Ashley
Bell
Bowen
Brinkley
Broomfield
Brown, Mich.
Brown, Ohio
Broyhill
Burgener
Burke, Fla.
Burleson, Tex.
Butler
Byron
Carter
Cederberg
Chappell
Clancy
Clausen,

Don H.
Clawson, Del
Cochran
Collins, Tex.
Conable
Conlan
Daniel, Dan
Daniel, R. W.
Davis
Devine
Dickinson
Downing, Va.
Duncan, Oreg.

[Roll No. 563]
AYES-134

Edwards, Ala.
Emery
Erlenborn
Forsythe
Gaydos
Glnn
Goldwater
Goodling
Guyer
Hagedorn

.Haley
Hall, Tex.
Hammer-

schmidt
Harsha
Hays, Ohio
Hefner
Hillis
Holt
Horton
Hutchinson
Hyde
Ichord
Jarman
Jenrette
Johnson, Pa.
Jones, N.C.
Kazen
Kelly
Kemp
Ketchum.
Kindness
Lagomarsino
Latta
Lent
Lott
Lujan
McClory
McCloskey

McCollister
McDonald
McEwen
McKay
Martin
Mathis
Michel
Milford
Miller, Ohio
Mills
Mollohan
Montgomery
Moore
Moorhead,

Calif.
Murtha
Myers, Ind.
O'Brien
Passman
Pettis
Pickle
Poage
Quie
Regula
Roberts
Robinson
Rousselot
tunnels

Ruppe
Satterfield
Schneebeli
Schulze
Sebelius
Shipley
Shriver
Shuster
Bikes
Skubitz
Slack .-

Smith, Nebr. Teague
Snyder Treen
Spence Ullman
Stanton, Vander Jagt

J. William Waggonner
Talcott White
Taylor, Mo. Whitehurst
Taylor, N.C. Whitten

NOES-258

Abzug Flowers
Adams Flynt
Addabbo Foley
Alexander Ford, Mich.
Allen . Ford, Tenn.
Ambro - Fraser
Anderson, Frenzel

Calif. Frey
Annunzio Fuqua
Aspin Giaimo
AuCoin Gibbons
Badillo Gilman
Bafalis Gonzalez
Baldus Gradison
Baucus Grassley
Bauman Green
Beard, R.I. Oude
Beard, Tenn. Hall, Ill.
Bedell Hamilton
Bennett _-Hanfey
Bergland Hannaford
Bevill Harkin
Biaggi Harrington
Blester 'Harris
Bingham Hayes, Ind.
Blanchard Hechler, W. Va.
Blouin Heckler, Mass.
Boggs : Heinz
Boland Hicks
Bolling Holland
Bdnker Holtzman
Brademas Howard
Breaux Howe
Breckinridge Hubbard
Brodhead Hughes
Brooks . . Hungate
Brown, Calif. Jacobs
Buchanan Jeffords
Burke, Calif. : Johnson, Calif.
Burke, Mass. Johnson, Colo.
Burlison, Mo. Jones, Okla.
Burton, Phillip Jordan
Carney Kasten
Carr Kastenmeier
Chisholm Keys
Cleveland Koch
Cohen Krebs
Collins, B1. Krueger
Conte LaFalce
Conyers Leggett
Corman Lehman
Cornell Levitas
Cotter Lloyd, Calif.
Coughlin Lloyd, Tenn.
Crane Long. La.
D'Amours Long, Md.
Daniels, N.J. Lundine
Danielson McCormack
de la Garza McDade
Delaney McFall
Dellums McHugh
Derrick -McKinney
Derwinski Madden
Diggs Madigan
Dingell Maguire
Dodd Mahon
Downey, N.Y. Mann
Drinan Matsunaga
Duncan, Tenn. Mazzoli
du Pont Meeds
Early Melcher
Eckhardt Metcalfe
Edgar .. Meyner
Edwards, Calif. Mezvinsky
Eilberg Mikva
English Miller, Calif.
Evans, Colo. Mineta
Evans, Ind. Minish
Pary Mink
Pascell Mitchell, Md.
Penwick Mitchell, N.Y.
Findley Moakley
Fish Moffett
Fisher Moorhead, Pa.
Fithian Morgan
Flood Mosher
Florio Moss

Burton, John
Clay
Dent
Esch
Eshleman

NOT VOTING-
Evins, Tenn.
Fountain

, Hansen
Hawkins
Hebert
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Wilson, Bob
Winn
Wydler
Wylie
Young, Alaska
Young, Fla.

Mottl
Murphy, Il.
Murphy, N.Y,
Myers, Pa.
Natcher
Neal
Nedzi
Nichols
Nix
Nolan
Nowak
Oberstar
Obey
Ottinger
Patten, N.J,
Patterson,

Calif.
Pattison, N.Y.
Paul
Pepper
Perkins
Pike
Pressler
Preyer
Price
Pritchard
Quillen
Railsback
Randall
Rees
Richmond
Rinaldo
Risenhoover
Rodino
Rogers
Roncalio
Rooney.
Rose
Rosenthal
Roush
Roybal
Russo
Ryan
St Germain
Santini
Sarasin
Sarbanes
Scheuer
Schroeder
Seiberling
Sharp
Simon
Smith, Iowa
Solarz
Spellman
Staggers
Stark
Steed
Steelman
Steiger, Wis.
-Stokes
Studds'
Symms
Thompson
Thone
Thornton
Traxler
Tsongas
Udall.
Van Deerlin
Vander Veen
Vanik
Vigorito
Walsh
Waxman
Weaver
Whalen
Wilson, C. H.
Wilson, Tex.
Wirth
Wolff
Wright
Yates
Yatron
Young, Tex.
Zablockl

-40
Helstoski
Henderson
Hightower
Hinshaw
Jones, Ala.
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Jones. Tenn. Rhodes Stratton
Karth Riegle Stuckey
Landrum Roe Sullivan
Litton Rostenkowski Symington
O'Hara Sisk Wampler
O'Neill Stanton. Wiggins
Peyser James V. Young, Ga.
Rangel Stelger. Ariz. Zeferetti
Reuss Stephens

The Clerk announced the following
pairs:

On this vote:
Mr. HZbert for, with Mr. O'Neill against.
Mr. Henderson for, with Mr. Dent against.
Mr. Fountain for, with Mr. Zeferettl

against.

So the amendment to the amendment
in the nature of a substitute was rejected.

The result of the vote was announced
as above recorded.

Mr. FUQUA. Madam Chairman, I
move to strike the last word.

(Mr. FUQUA asked and was given
permission to revise and extend his
remarks.)

Mr. FUQUA. Madam Chairman, as one
of the cosponsors of the Government in
the Sunshine Act, I warft to say-what
great personal pride I feel in witnessing
this-debate today.

My home State of Florida originated
government in the sunshine more than
a decade ago and the results have been
spectacular. People feel more confidence
in their decisionmakers and, conse-
quently, have more confidence in the de-
cisions that are finally reached.

We need this concept at the national
level and we need it now. Watergate and
other events of the last few years have
shown dramatically the need for open-
ness in government. For far too long
important decisions affecting the lives of
all Americans have been made-behind
closed doors. This is not the way to run
a democracy.

When administrative and executive
agency decisions are reached, the people
have a right to know what alternatives
were considered and rejected, what pres-
sures were applied by different interest
groups and the reasoning behind the de-
cision. Then, and only then, can we truly
expect people to believe in these deci-
sions.

In many important ways, our lives are
affected by bureaucratic edicts. The peo-
ple must have confidence in these edicts
and in the way they were developedc This
cannot occur when no one knows the
decisionmaking processes involved.

The.bill we are debating today makes
ample room for those few exceptions
when privacy at a meeting is required.
But closed door meetings must be the
exception and never the general rule.

We have made great strides in opening
up House and Senate committee meetings
as well as opening up the Democratic
caucuses. The standards we have ap-
plied to ourselves have worked well and
should be applied throughout the Fed-
eral Government.

People all across this Nation have lost
confidence in their Government. We can
help restore that confidence by our ac-
tions today. The Senate acted in a very
responsible manner when they unani-
mously passed sunshine legislation and
now it is the turh of the House of Rep-
resentatives to show the American people

our commitment to openness in Govern-
ment.

Faith of a people in their Government
is the cornerstone of a democracy. Pub-
lic policy determined after public dis-
cussion of the issues is one of the pre-
cepts upon which that faith is based and
we are all accountable today for our
actions in maintaining and enlarging
openness in Government.
AMENDMENT OFFERED BY. MR. LATTA TO THE

AMEND5MENT-IN THE NATURE OF A SUBSTITUTE
OFFERED BY MR. FLOWERS

Mr. LATTA. Madam Chairman, I offer
an amendment to the amendment in the
nature of a substitute.

The Clerk read as follows:
Amendment offered by Mr. LairA to the

amendment in the nature of a substitute of-
fered by Mr. FLOWERS: Page 18, line 18, after
"given" strike the period and insert "; but.
it shall not include requests for information
on or status reports relative to any matter
or proceeding covered by this subchapter.-

(Mr. LATTA asked and was given per-
mission to revise and extend his re-
marks.)

Mr. FLOWERS. Madam Chairman,
will the gentleman yield?

Mr. LATTA. I yield to the gentleman
from Alabama.

Mr. FLOWERS. Madam Chairman,
the gentleman from Ohio has gone over
the amendment with this Member. I
think it would perhaps help out in the
legislation

I think that the problem might arise
from someone's reading of the term in
the first two subparagraphs of subsec-
tion 557(d) (1). It might be well to re-
vise the definition of ex parte com-
munication, to alleviate the situation.

Ms. ABZUG. Madam Chairman, will
the gentleman yield?

Mr. LATTA. I am happy to yield to
the gentlewoman.

Ms. ABZUG. Madam Chairman, I have
some problem with this. The language
used here is "request for information."

Now, I feel "information" is a very
broad word. I thought the gentleman
was addressing himself to perfunctory
inquiries, such as for status reports con-
cerning particular proceedings. The
word he has used might raise a lot of
trouble and beyond where the gentle-
man really wants to go. I just wondered
if the gentleman recognizes that and if
the gentleman did, I might be willing
to take this language to conference and
there confine it to the intent of the gen-
tleman, without allowing it to go all over
the lot.

Mr. LATTA. Madam Chairman, may I
respond to the gentlewoman. I think the
word "information" is most important
to this amendment, because we might
get some agency or department down-
town very narrowly construing the words
"status report" and putting their own in-
terpretation on it. If a Member of Con-
gress calls downtown and wants a status
report on a particular matter, they might
put a very narrow interpretation on it.
I might add that I went over the need
for this amendment when I discussed
the rule on the bill. I am trying to keep
a door open so that we can get informa-
tion from a department or agency with-
out prejudice.

Mr. FASCELL. Madam Chairman, will
the gentleman yield? ·

Mr. LATTA. I yield to the gentleman
from Florida.

Mr. FASCELL. Madam Chairman, I
can appreciate the gentleman's concern
about the narrowness of the phrase
"status report"; but on the other hand,
the question of the broadness or liberal-
ity of the word "information" on the
other side, raises a question. I do not
think the gentleman means this. This
is the reason I ask this question. If an
individual wants to contact a member of
the Board who is making a decision, in
the middle of a proceeding, to get infor-
mation on that decision, that is not cov-
ered under this amendment? The gen-'
tleman does not contemplate making
legitimate, under the law, the right of an
individual to get to the decisionmaker
in.the middle of a proceeding?

Mr. LATTA, We are talking about ex
parte communications.

Mr. FASCELL. If the gentleman will
yield further, I might make a call to an
agency even though I am not a party to
the proceeding.

Let me ask this question. Under the
gentleman's language, would it be legal
for me to go to the judge and say, "Judge,
I want you to vote my way on this de-
cision."

Mr. LATTA. Absolutely not.
Mr. FASCELL. That is what I meant.

Would it be legal for any other individual
to call that judge?

Mr. LATTA. Absolutely not. I might
say to the gentleman, people on this side
and on that -side working on the bill,
drew this amendment with the under-
standing it would apply to everybody and
not just be limited to Members of Con-
gress.

Mr. FASCELL. Madam Chairman, if
the gentleman will yield further, what
the gentleman from Ohio has in mind is
that routine inquiries going to agencies
saying, "What is the situation? What is
going on? How long is it going to take?"

This amendment makes it clear that
kinds of inquiries would not be prevented
and would not have to be put on the
record, but any inquiry which would or
could reasonably be considered as affect-
ing or attempting to affect the decision-
makers' decision would bie put on the
record?

Mr. LATTA. That is correct.
Mr. FASCELI. Thus any ex parte com-

munications which attempts to influence
the decisionmaker would not be exempt
under your language: is that the intent?

Mr. LATTA. That is what I intend.
Mr. HORTON. Madam Chairman, will

the gentleman yield?
Mr. LATIA. I yield to the gentleman

from New York.
Mr. HORTON. Madam Chairman, I

have been over the language the-gentle-
man from Ohio has submitted and. we
feel it would be helpful and we accept It.

The CHAIRMAN. The question is on
the amendment offered by the gentleman
from Ohio (Mr. IATTA) to the amend-
ment in the nature of a substitute offered
by the gentleman from Alabama (Mr.
FLOaERS) .

The amendment to the amendment in
the nature of a substitute was agreed to.
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AMENDMENT OFFERED BY MR. M'CLOSKEY TO

THE AMENDMENT IN THE NATURE OF A SUB-
STrrUTE OFFERED BY MR. FLOWERS

Mr. McCLOSKEY. Madam Chairman,
I offer an amendment to the amendment
in the nature of a substitute.

The Clerk read as follows:
Amendment offered by Mr.,McCLOSKEY to

the amendment in the nature of a substi-
tute offered by Mr- FLowERS: On page 4,
strike line 10 and everything that follows
through line 13 and insert in lieu thereof
the following: ,

"(3) disclose matters specifical' exempted
from disclosure by'statute (other than sec-
tion 552 of this title) provided that such
statute (A) requires that the matters be
withheld from the public, or (B) establishes
particular criteria for withholding or refers
to particular types of matters to be' with-
held.

And on page 19, strike line 10 ar.d every-
-thing that follows through line 12 and
insert in lieu thereof the following:

"(3) specifically exempted from disclosure
by statute (other than section 552b of this
title) provided that such statute (A) re-
quires that the matters be withheld from
the public, or (B) establishes particular cri-
teria for withholding or refers to particular
types of matters to be withheld;".

[Mr. McCLOSKEY addressed the Com-
mittee. His remarks will appear hereafter
in the Extensions of Remarks.]

Mr. FASCELL. Madam Chairman, I
move to strike the requisite number of
words.

Madam Chairman, I would like to get
this matter straight in my mind, so I
wish the gentleman from California (Mr.
MCCLOSKEY) would stay right where he
is so he can answer my inquiry, because I
am having a little problem also.

The original language in the bill of
the Committee on Government Opera-
tions read that section 552(b) (3) of title
V was amended to read: Subsection (3)
"required to be withheld from the public
by any statute establishing particular
criteria or referring to particular types
of information," and the gentleman has
offered that as an amendment to the
Freedom of Informaion Act to undo the
Robertson case decision?

Mr. McCLOSKEY. Madam Chairman,
if the gentleman will yield, that is cor-
rect.

Mr. FASCELL. Then the Comniittee on
'the Judiciary came along and added the
words, "or permitted," to take care of
those cases where we have a permissive
statute.having authority residing in the
Secretary but not mandated by the Con-
gress?

Mr. McCLOSKEY. That is correct.
Mr. FASCELL. Therefore, that covered

both questions; that is to say, both types,
where the Freedom of Information Act
would not require information to be made
public where it was required or permitted
to be withheld; is that correct?

Mr. McCLOSKEY. That is correct.
Mr. FASCELL. Either. by law or by

referring to particular types of informa-
tion; is that correct?

Mr. McCLOSKEY. That is correct.
Mr. FASCELL. I gather that what the

gentleman is saying is that the qualify-
ing clauses, to wit, establishing particu-
lar criteria or referring to particular
types of information so qualify the ex-

emption under the Freedom of Informa-
tion Act or mandatory statute to the
extent that the gentleman or somebody
feels that even though we have a statute
which authorizes an agency to withhold
information, the language would be such
that it would be required to release the
information. That is the way I under-
stand the gentleman's argument.

Therefore, he changes this around
through the present amendment so that
the qualifying amendment only applies
to permissive statutes, those statutes
which provide permission for the admin-
istrator; is that correct? It would be re-
quired that there.be particular criteria
or particular types of information, but
that it would not apply to mandatory
statutes; is that correct?

Mr. McCLOSKEY. That is correct.
What I have not made clear, perhaps,

is this: This is my amendment adopted
in the committee unanimously, but be-
fore the committee heard from HEW or
from the Census Bureau.

In other words, we went too far in
requiring all mandatory statutes of sec-
recy to be made subject to the Freedom
of Information Act. We are pulling back
from that requirement that all informa-
tion required now to be secret by one law
is to be made available under this new
law. We are pulling back from the first
part of the section.

The second section is the one in which
the Committee on the Judiciary added
the words "or permitted." They brought
into the law the very decision we wanted
to overrule in the Robertson case.

What we have done is to prohibit the
requirement that when information is
required to be made secret, we do not
need to apply the Freedom of Informa-
tion Act or the Sunshine Act to those
laws.

Mr. FASCELL. How are we going to be
governed under the present language? I
do not see how, under the gentleman's
amendment, except in the particulars
which I have stated.

In other words, the way the amend-
ment reads now, whenever there is a
statute which mandates that informa-
tion can be withheld, that is it, period.
When it is withheld, there is no 'change
sin that under the bill or under the
amendment.

Mr. McCLOSKEY. No, no. Under the
bill as it stands, without my amendment
now, the statute that requires informa-
tion to be held secret has to have par-
ticular criteria in it or it becomes subject
to being made public.

Mr. FASCELL. The gentleman is say-
ing that what happens is that the basic
law is being changed by the qualifying
language; is that correct?

Mr. McCLOSKEY. That is correct.
Mr. FASCELL. The gentleman is say-

ing that all laws that were passed, that
have previously been passed, which re-
quired information to be withheld, would
be subject to the requirement here so
that if they did not say particular classes
of information or particular criteria,
that would modify the basic law and
would make all the information avail-'
able?
* Mr. McCIXSEY. Yes; in this coun-
try there are about- 200 of these laws

that the Supreme Court referred to, and
unless the Court ordered it be be made
secret and set particular criteria for it
to be made secret, then by this amend-
ment we are, in effect, directing the
Director of the Census to make the in-
formation available, even though there
is a specific law, because right in the
statute there is a requirement for specific
criteria.
--Mr. FASCELL. If we take the gentle-

man's amendment at face value, I would
hope it Says what he says it does.

The CHAIRMAN. The question is on
the amendment offered by the gentleman
from California (Mr. MCCLOSKEY) to the
amendment in the nature of a substitute
offered by the gentleman from Alabama
(Mr. FLOWERS).

The question was taken; and the
Chairman, being in doubt, the Com-
mittee divided, and there were-ayes 34,
noes 35.

RECORDED VOTE

Mr. McCLOSKEY. Madam Chairman,
I demand a recorded vote.

A recorded vote was ordered.
The vote was taken by electronic de-

vice, and there were--ayes 282, noes 112,
not voting, 38, as follows:

Abdnor
Adams
Alexander
Allen
Anderson. nl.
Andrews, N.C.
Andrews,

N. Dak.
Annunzio
Archer
Armstrong
Ashbrook
Ashley
Aspin
AuCoin
Bafalis
Baldus
Beard, R.I.
Beard, Tenn.
Bedell
Bell
Bennett
Bergland
Bevill
Blester
Blanchard
Boggs
Boland
Bonker
Bowen
Brademas
Breaux
Brinkley
Broomfield
Brown, Mich.
Broyhill
Buchanan
Burgener
Burke, Fla.
Burke, Mass.
Burleson, Tex.
Burlison, Mo.
Byron
Carter
Cederberg
Chappel
Clancy
Clausen.

Don H.
Clawson, Del
Cleveland
Cochran
Cohen
Collins, Tex.
Conable
Conlan
Conte
Cornell
Cotter

-Coughlin
Crane

[Roll No. 564
AYES-282

ID'Amours
Daniel, Dan
Daniel, R. W.
Daniels, N.J.
Davis
de la Garza
Delaney
Derrick
Derwinski
Devine ·
Dickinson
Dingell
Dodd
Downey, N.Y.
Downing, Va.
Duncan, Oreg.
Duncan, Tenn.
du Pont
Early
Edgar
Edwards, Ala.
Emery
English
Erlenborn
Eshleman
Evans, Colo.
Evans, Ind.
Fary
Fenwick
Findley
Fish
Fisher
Fithian
Flood
Florio
Flowers
Flynt
Foley
Ford, Tenn.
Forsythe
Frenzel
Frey
Gaydos
Gialmo
Gilman
Ginn
Goldwater
Gonzalez
Gradison
Grassley
Green
Gude
Guyer
Haley
Hall, DI.
Hall, Tex.
Hamilton
Hammer--

schmidt
Hanley
Harris

Harsha
Hayes, Ind.
Hefner
Heinz
Henderson
Hillis
Holland
Holt
Horton
Howe
Hubbard
Hughes
Hungate
Hyde
Ichord
Jacobs
Jarman
Jeffords
Jenrette
Johnson, Colo.
Johnson, Pa.
Jones, N.C.
Jones, Okla.
Kasten
Kazen
Kelly
Kemp
Ketchum
Krebs
Krueger
LaFalce
Lagomarsino
Latta
Leggett
Lent
Levitas
Lloyd, Calif.
Lloyd, Tenn.
Long, Md.
Lott
Lujan
McClory
MoCloskey
McCollister
McCormack
McDade
McDonald
McEwen
McFall
McKay
McKinney
Madden
Madigan
Mahon
Mann
Mathis
Mazzoli
Meeds
Melcher
Michel
Mikva
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Milford
Mills
Mineta
Minish
Mitchell, N.Y.
Moakley
Moffett
Mollohan
Montgomery
Moore
Moorhead,

Calif.
Morgan
Mosher
Murphy, il.
Murphy, N.Y.
Murtha
Myers, Ind.
Myers, Pa.
Natcher
Neal
Nedzi
Nichols
Obey
O'Brien
Pattison, N.Y.
Pepper
Perkins
Pettis
Pickle
Pressler
Price
Pritchard
Quie
Railsback

Abzug
Addabbo
Ambro
Anderson,

Calif.
Badlllo
Baucus
Bauman
Biaggi-

-Bingham
Blouln
Bolling
Breckinridge
Brodhead
Brooks
Brown,Calif.
Brown, Ohio
;Burke, Calif.
Burton, Phillip
Butler
Carney
Carr
Chisholm
Collins, Ill.
Conyers
Corman
Danielson
Delunms
Diggs
Drinan
Eckhardt
Edwards, Calif.
Eilberg
Fascell
Ford, Mich.
Fraser
Fuqua
Gibbons

Burton, John
Clay
Dent
Esch
Evins, Tenn.
Fountain
Hansen
Hebert
Helstoski
Hightower
Hinshaw
Jones, Ala.
Jones, Tenn.

Randall
Bees
Regula
Risenhoover
Roberts
Robinson
Rodino
Rogers
Rooney
Roush
Rousselot
Runnels
Ruppe
Russo.
Santini
Sarasin
Satterfield
Schneebeli
Schulze
Sebelius
Seiberling
Shipley
Shriver
Shuster
Simon
Skubitz
Slack
Smith, Iowa
Smith, Nebr.
Snyder
Spellman
Spenee
Staggers
Stanton,

J. William

NOES-- 12
Goodling
Hagedorn
Hannaford
Harkin
Harrington
Hawkins
Hays, Ohio
Hechler,.W. Va
Heckler, Mass.
Hicks
Holtzman
Howard
Hutchinson
Johnson, Oalif.
Jordan
Eastenmeler
Keys
Kindness
Koch
Lehman
Long, La.
Lundine
McHugh
Maguire
Matsunaga
Metcalfe
Meyner
Mezvinsky
Miller, Calif.'
Miller, Ohio
Mink
Mitchell Md.
Moorhead, Pa.
Moss
Mottl
Nix
Nolan
Nowak

Steiger, Wis.
Stephens
Symms
Talcott
Taylor, Mo.
Taylor, N.C.
Teague
Thone
Thornton
Traxler
Treen
Ullman
Van Deerlin
Vander Jagt
Vander Veen
Vanik
Waggonner
Walsh
Whalen
White
Whitehurst
Whitten
Wilson, Bob
Winn
Wirth
Wolff
Wright
Wydler
Wylie
Yates
Yatron
Young, Alaska
Young, Fla.
Zablocki

Oberstar
Ottinger
Passman
Patten, N.J.
Patterson,

Calif.
Paul
Pike
Poage
Preyer
-Quillen
Rangel
Richmond
Rinaldo
Roncalio
Rose
Rosenthal
Roybal
Ryan
St Germain
Sarbanes
Scheuer
Schroeder
Sharp
Solarz
Stark
Steed
Stokes
Studds
Thompson
Tsongas
Udall
Vigorito
Waxman
Weaver
Wilson, C. IL
Wilson, Tex.
Young, Tex.

rOT VOTING-88
Karth Sisk
Landrum Stanton,
Litton '- James V.
Martin Steelman
O'Hara Steiger, Ariz.
O'Neill Stratton
Peyser Stuckey
Reuss Sullivan
Rhodes Symington
Riegle Wampler
Roe Wiggins
Rostenkowski Young, Ga.
Sikes Zeferetti

The Clerk announced the following
pairs:

On this vote:
Mr. Hebert for, with Mr. John Burton

against.
Mr. Landrum for, with Mr. Riegle against.
Mr. O'Neill for, with Mr. Clay against.

Mr. SYMMS changed his vote from
'no" to "aye."

Mr. BIAGGI and Mr. RINALDO
changed their vote from "aye" to "no."

So the amendment to the amendment
in the nature of a substitute was agreed
to.

-The result of the vote was announced
as above recorded. -

AMENDMENT OFFERED B3Y MR. KINDNESS TO THE
AMENDMENT IN THE NATURE OF A SUBSITTUTE
OFFERED BY MR. FLOWERS

Mr. KINDNESS. Madam Chairman, I
offer an amendment to the amendment
in the nature of a substitute.

The Clerk read as follows:
Amendment offered by Mr. KINDNESS to the

amendment in the nature of a substitute of-
fered by Mr. FLowERs: On page 2, strike lines
14-21 and insert the following in lieu thereof:

(1) the term 'agency' means:
Board for International Broadcasting;
Civil Aeronautics Board;
Commodity Futures Trading Oommission;
Consumer Product Safety Commission;
Equal Employment Opportunity Commis-

sion;.
Export-Import Bank of the United States

(Board of Directors);
Federal Communications Commission;
Federal Election Commission;
Federal Deposit Insurance Corporation

(Board of Directors);
Federal Farm Credit Board within the Farm

Credit Administration;
Federal Home Loan Bank Board;
Federal Maritime Commission
Federal Power Commission;
Federal Trade Commission;
Harry S. Truman Scholarship Foundation

(Board of Trustees);
Indian Claims Commission;
Inter-American Foundation (Board of

Directors);
Interstate Commerce Commission;
Legal Services Corporation (Board of Di-

rectors; )
Mississippi River Commission;
National Commission on Libraries and

Information Science;
National Council on Educational Research;
National Council on Quality in Educa-

tion;
National Credit Union Board;
National Homeownership Foundation

(Board of Directors);
-National Labor Relations Board;
National Library of Medicine (Board of

Regents);
National Mediation Board;
National Science Board of the National

Science Foundation;.
National Transportation Safety Board;
Nuclear Regulatory Commission;
Occupational Safety and Health Review

Commission;
Overseas Private Investment Corporation

(Board of Directors);
Railroad Retirement Board;
Renegotiation Board;
Tennessee Valley Authority (Board of Di-

rectors);
Uniformed Services University of the

Health Sciences (Board of Regents);
U.S. Civil Service .Commission;
U.S. Commisston on Civil Rights;
U.S. Foreign Claims Settlement Commis-

sion;
U.S. International Trade Commission;
U.S. Postal Service (Board of Governors);

and
U.S. Railway Association;-

Mr. KINDNESS (during the reading).
Madam Chairman, I ask unanimous
consent that the amendment to the
amendment in the nature of a substi-
tute be.considered as read and printed
in the RECORD.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Ohio?

There was no objection.
(Mr. KINDNESS asked and was given

permission to revise and extend his re-
marks.)

Mr. KINDNESS. Madam Chairman, I
think this process that has been worked
on this bill has been a very good example
of improving some legislation so that it
really reaches the point of being, I think,
the best product that we can accomplish
in the area, with the exception of the
definition of "agency."

On page 2 of the bill, the current lan-
guage defines an agency in terms of those
bodies called "collegial" bodies, including
members appointed by the President,
with the advice and consent of the Sen-
ate; but we do not really know what that
includes totally.

Over in the Senate, the report of the
commitee included a listing of the Boards
and Commissions that would be within
the scope of coverage of the bill as it was
dealt with in that body.

It is the long list of some 40-some dif-.
ferent commissions and, boards. I sug-
gest that this is an occasion'when we are
taking an important step, but we ought
to know exactly what we are doing when
we do it. This amendment which I have
submitted includes the listing that was in
the committee report of the other body,
with certain exceptions which I will
enumerate.

One of the exceptions is the elimina-
tion of -the Commodity Credit Corpora-
tion from the list. The reason for the
Commodity Credit Corporation being
eliminated is that, in fact, in statutory
language, it is- quite clear that it is not
really a collegial body in the same sense
-as most of these others. As originally
enacted in 1948, section 2 of 15 United
States Code, section 714, the Charter Act
of, the Commodity Credit Corporation
provided that the corporation was sub-
ject to the general direction and control
of its-board of directors. Then it went
on, and in 1949, by -amendment, that
was changed so 'that the Commodity
Credit Corporation functioning is sub-
ject now to the general supervision and
direction of the Secretary of Agriculture.

Section 9 of the act of 1949 provides
that the management of the corporation
shall be vested in the board of directors,
subject to general supervision and direc-
tion of the Secretary. I think it is quite
clear that there is a case in which we did
not intend to include that type of body;
at least I would imagine that is the in-
tention. But nonetheless it was in the
listing in the Senate.

Also eliminated from the listing in the
other body's committee report is the Fed-
eral Reserve Board. Because of some of
the points that have been brought out
here in debate and discussion today, there
is so much involved in the functioning of
that Board that by its very nature ought
not to be disclosed, it would appear that
almost a majority of the meetings of the
Federal Reserve Board would be in the
category where they have to be closed.

I suspect that we ought to see how this
law functions before we start applying it
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in sensitive areas of that nature. The
same is true with the Securities and Ex-
change Commission, and the same is true
with the Parole Board. The Parole Board
was on the list in the other body and is
not included in the list in this amend-
ment.

I think we really should' know exactly
what we are doing when we apply this
bill, which will become an act, and I am
confident that it will. I am sure it has
the broadest kind of support, and I sus-
pect that we easily can and will include
other bodies if this amendment is
adopted. We will include other bodies in
the coverage of it as we gain some experi-
ence with it.

I suspect that we should do that, and
it should be the subject of oversight for
the purpose of achieving that goaL We
want government in the sunshine just as
broadly as we can have it, but I do be-
lieve that we are venturing into the area
of interminable litigation with the pres-
ent language of the bill. It invites litiga-
tion;. it invites uncertainty, and there is
nothing better that we, can do with the
definition of agency than to make it cer-
tain and avoid that litigation that, in
other references here in the Committee
of the Whole today we have heard, would
add to the burden of the courts which
are already clogged.

Madam Chairman, I would urge sup-
port of the amendment.

[Ms.-ABZUG addressed the Committee.
Her remarks will appear hereafter in the
Extensions of Remarks.]

The CHAIRMAN. The question is on
the amendment offered by the gentleman
from Ohio (Mr. KINDNESS) to the amend-
ment in the nature of a substitute offered
by the gentleman from Alabama (Mr.
FLOWERS) .

The amendment to the amendment in
the nature of a substitute was rejected.

The CHAIRMAN. If there are no fur-
ther amendments, the question is on
the amendment in the nature of a sub-
stitute offered by the gentleman from
Alabama (Mr. FLOWERS), as amended.

The amendment in the nature of a
substitute, as amended, was agreed to.

The CHAIRMAN. Under the rule, the
Committee rises.

Accordingly the Committee rose: and
the Speaker pro tempore (Mr. McFALL),
having assumed the chair, Mrs. BURKE
of California, Chairman of the Commit-
tee of the Whole House on the State of
the Union, reported that that Committee
having had under consideration the bill
(H.R. 11656) to'provide that meetings
of Government agencies shall be open
to the public, and for other purposes,
pursuant to House Resolution 1207, she
reported the bill back to the House with
an amendment adopted by the Commit-
tee of the Whole.

The SPEAKER pro tempore. Under the
rule; the previous question is ordered.

The question is on the amendment.
The amendment was agreed to.
The SPEAKER pro tempore. The ques-

tion is on the engrossment and third
reading of the bill.

The-'bill was ordered to be engrossed
and read a third time, and was read the
third time.

The SPEAKER pro tempore. The
question is on the-passage of the bill.

Ms. ABZUG. Mr. Speaker, on that I
demand the yeas and nays.

The yeas and nays were ordered.
The vote was taken by electronic de-

vice, and there were-yeas 390, nays 5,
not voting 37, as follows:

[Roll No. 565]
YEAS-390

Abdnor delaJarza Hungate
Abzug Delaney Hutchinson
Adams Dellums Hyde
Addabbo Derrick Jacobs
Alexander Derwinski Jarman
Allen Devine Jeffords
Ambro Diggs Jenrette
Anderson, Dingell Johnson, Oalif.

Calif. Dodd Johnson, Colo.
Anderson, IIl. Downey, N.Y. Johnson, Pa.
Andrews, N.C. Downing, Va. Jones, N.C.
Andrews, Drinan Jones, Okla.

N. Dak. Duncan, Oreg. Jordan
Annunzio Duncan, Tenn. Kasten
Archer du Pont Kastenmeier
Armstrong Early Kazen
Ashbrook Eckhardt Kelly
Ashley Edgar Kemp
Aspin Edwards, Ala. Ketchum
AuCoin Edwards, Calif. Keys
Badillo Eilberg Kindness
Bafalis Emery Koch
Baldus English Krebs
Baucus Erlenborn Krueger
.Bauman Eshleman LaFalce
Beard, R.I. Evans, Colo. Lagomarslno
Beard, Tenn. Evans, Ind. Latta
Bedell Evins, Tenn. Leggett
Bell Fary Lehman
Bennett Fascell Lent
Bergland Fenwick . Levitas
Bevill Findley Lloyd, Calif.
Biaggi Fish Lloyd, Tenn.
Biester Fisher . Long, La.
Bingham Fithian Long, Md.
Blanchard Flood Lott
Blouin Florio LuJan
Boggs Flowers Lundine
Boland Flynt MoClory
Bolling Foley MoCloskey
Bonker Ford, Mich. McCollister
Bowen Ford, Tenn. McCormack
Brademas Forsythe McDade
Breaux Fraser McDonald
Breckinridge Frenzel - McEwen
Brinkley Frey McFall
Brodhead Fuqua McHugh
Brooks Gaydos McKay
Broomfield Giaimo McKinney
Brown, Calif. Gibbons Madden
Brown, Mich. Gilman Madigan
Brown, Ohio Ginn Maguire
Broyhill Goldwater Mahon
Buchanan Gonzalez Mann
Burgener Goodling Martin
Burke, Calif. Gradison Mathis
Burke, Fla. Grassley Matsunaga
Burke, Mass. Green Mazzoli
Burlison, Mo. Gude · Meeds
Burton, Phillip Guyer Metcalfe
Butler Hagedorn Meyner
Byron Haley Mezvinsky
Carney Hall, II. _ Michel
Carr Hall, Tex. . Mikva
Carter. Hamilton Milford
Cederberg Hammer- Miller, Calif.
Chappell schmidt Miller, Ohio
Chisholm Hanley Mills
Clancy Hannaford - Mineta
Clausen, Harkin Minish

Don H. - Harrington Mink
Clawson, Del Harris Mitchell, Md.
Cleveland Harsha Mitchell, N.Y.
Cochran Hawkins Moakley
Cohen Hayes, Ind. Moffett
Collins, Ill. Hays, Ohio Mollohan
Conable Hechler, W. Va. Montgomery
Conlan Heckler, Mass. Moore
Conte Hefner Moorhead,
Conyers Heinz Calif.
Corman Henderson Moorhead, Pa.
Cornell Hicks - Morgan
Cotter Hillis Mosher
Coughlin Holland Moss
Crane Holt Mottl
D'Amours Holtzman Murphy, Ill.
Daniel, Dan Horton Murphy, N.Y.
Daniel, R. W. Howard - Murtha
Daniels, N.J. Howe Myers, Ind.
Danielson Hubbard Myers, Pa.
Davis Hughes Natcher

Neal Rose 8S
Nedzi Rosenthal Ti
Nichols Roush Ti
Nix Rousselot Ti
Nolan Roybal . TI
Nowak Runnels T]
Oberstar Ruppe TI
Obey Russo T1
O'Brien Ryan Tr
Ottinger St Germain T.
Passman Santini · U
Patten, N.J. Sarasin U]
Patterson, Sarbanes V,

Cali. Satterfield V
Pattison, N.Y. Scheuer VI
Paul Schneebeli Vi
Pepper Schroeder Vi
Perkins Schulze W
Pettis. Sebelius W
Pickle Seiberling W
Pike Sharp W
Pressler Shipley W
Preyer Shriver W
Price Shuster W
Pritchard - Simon W
Qule Skubitz W
Quillen Slack W
Railsback Smith, Iowa W
Randall Smith, Nebr.. W
Rangel Snyder W
Rees Solarz . W
Regula Spellman W
Richmond Spence W:
Rinaldo Staggers'. W
Risenhoover Stanton, Ys
Roberts J. William YE
Robinson Stark Y
Rodino Steed - Yc
Roe Steiger, Wis. Yc
Rogers Stephens Za
Roncalio Stokes
Rooney Studds

NAYS--5
Burleson, Tex. Dicklnson Te
Collins, Tex. Poage

NOT VOTING-37
Burton; John Karth St:
Clay- Landrum
Dent Litton Stl
Each Melcher St(
Fountain O'Hara Sti
Hansen . O'Nelll Stl
Hebert Peyser Su
Helstoski 'Reuss - . Sy
Hightower Rhodes WI
Hinshaw Riegle Wi
Ichord Rostenkowski Yo
Jones. Ala. Slkes Ze:
Jones. Tenn. Sisk

ymms
.lcott
aylor, Mo.
iylor, N.C.
aompson
hone
iornton
raxler
reen
longas
lall
Jlman
in Deerlin
mrder Jagt
inder Veen
anik
gorito
aggonner
alsh
axman
eaver
halen
hite
hitehurst
hitten

ilson, Bob
ilson, C. E.
ilson, Tex.
inn
irth

olff
right
ydl er
ylle
'tes
atron
lung, Alaska
oung, Fla.
oung, Tex.
blocki

ague

anton,
James V.
eelman
eiger, Ariz.
ratton

uckey
livan
mington

ampler
ggins
ung, Ga.
feretti

The Clerk announced the following
pairs:

Mr. O'Neill with Mr. Sikes.
Mr. Dent with Mr. Stuckey.
Mr. Zeferetti with Mr. Clay.
Mr. Rostenkowski with Mr. Karth.
Mr. Helstoski with Mr. O'Hara.
Mr. Fountain with Mr. Stelger of Arizona.
Mr. Jones of Tennessee with Mr. Statton.
Mr. John L. Burton with Mrs. Sullivan.
Mr. Landrum with Mr. Wiggins.
Mr. Melcher with Mr. Wampler.
Mr. Riegle with Mr. Young of Georgia.
Mr. Symington with Mr. Peyser.
Mr. Sisk with Mr. Esch.
Mr. H1bert with Mr. Hansen.
Mr. Ichord with Mr. Hightower.
Mr. Jones of Alabama with Mr. James V.

Stanton.
Mr. Reuss with Mr. Steelman.

So the bill was passed.
The result of' the vote was announced

as above recorded.
A motion to reconsider was laid on the

table.
The SPEAKER pro tempore. Pursuant

to the provisions of House Resolution
1207, the Committee on Government Op-
erations is discharged from the further
consideration of the Senate bill (S. 5)
to provide that meetings of Government
agencies shall be open to the public, and
for other purposes.
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The Clerk read the title of the Senate
bill.

MOTION OFPERED BY rMR. BROOK8

Mr. BROOKS. Mr. Speaker, I offer a
motionl

The Clerk read as follows:
Mr. BROOKS moves to strike out all after

the enacting clause of the Senate bill S. 5
and to insert in lieu thereof the provisions
of H.R. 11656, as passed, as follows:
That this Act may cited as the"Government
in the Sunshine Act".

DECLARATION OF POLICY

SEC. 2. It is hereby declared to be the pol-
icy of the United States that the public is
entitled to the fullest practicable informa-
tion regarding the decislonmaking processes
of the Federal Government. It is the purpose
of this Act to provide the public with such
information while protecting ,the rights of
individuals and the ability of the Govern-
ment to carry out its responsibilities.

OPEN MEETINGS

SEC. 3. (a) Title 5, United States 'Code, is
amended by adding after section 552a the
following new section:
"§ 552. Open meetings

"(a) For purposes of this section-
"(1) the term 'agency' means the Federal

Election Commission and any agency, as de-
fined in section 552(e) of this title, headed
by a collegial body composed of two or more
individual members, a majority of whom are
appointed to such position by the President
with the advice and consent of the Senate,
and includes any subdivision thereof author-
ized to act on behalf of the agency;

"(2) the term 'meeting' means a gathering
to jointly conduct or dispose of agency-busi-
ness by two or more, but at least the number
of individual agency members required to
take action on behalf of the agency, but does
not include gatherings required or permitted
by subsection (d); and

"(3) the term 'member' means an individ-
ual who belongs to a collegial body heading
an agency.

"(b) (1) Members as described in subsec-
tion (a) (2) shall not jointly conduct or dis-
pose of agency business without complying
wit'i subsections (b) through (g).'

"(1) Except as proVlded in subsection (c),
every portion of every meeting of-an agency
shall be open to public observation.

"(c) Except in a case where the agency
finds that the-public interest requires other-
wise, subsection (b) shall not apply to any'
portion of an agency meeting and the re-
quirements of subsections (d) and (e) shall
not apply to any information pertaining to
such meeting otherwise required by this sec-
tion to be disclosed to the public, where the
agency properly determines that such portion
or portions of its meetings or the disclosure
of such information is likely to-.

"(1) disclose matters (A) specifically au-
thorized under criteria established by an
Executive order to be kept secret In the in-
terests of national defense or foreign policy
and (B) in fact properly classified pursuant
to such Executive order;

"(2) relate solely to the internal person-
nel rules and practices of an agency;

"(3) disclose matters specifically exempted
from disclosure by statute (other than sec-
tion 552 of this title): Provided, That such
statute (A) requires that the matters be
withheld from the public, or (B) establishes
particular criteria for withholding or refers
to particular types of matters to be withheld;

"(4) disclose trade secrets and commercial
or financial information obtained from a per-
son and privileged or confidential;

"(5) involve accusing any person of a
crime, or formally censuring any person;

"(6) disclose information of a personal
nature where disclosure would constitute a

clearly unwarranted invasion of personal
privacy;

"(7) disclose Investigatory records conm-
piled for law enforcement purposes, or infor-
mation which if written would be contained
in such records, but only to the extent that
the production of such records or informa-
tion would (A) interfere with enforcement
proceedings, (B) deprive a person of a right
to a fair trial or an impartial adjudication,
(C) constitute an unwarranted invasion of
personal privacy, (D) disclose the identity of
a confidential source and, in the case of a
record compiled by a criminal law enforce-
ment authority in the course of a criminal
investigation, or by an agency conducting a
lawful national security intelligence investi-
gation, confidential information furnished
only by the confidental source, (E) disclose
investigative techniques and procedures, or
(F) endanger the life or physical safety of law
enforcement personnel;

"(8) disclose information contained in or
related to examination, operating, or con-
dition reports prepared by, on behalf of, or
for the use of an agency responsible for the
regulation or supervision of financial in-
stitutions;

"19) disclose information the premature
disclosure of which would-

"(A) In the case of an agency which regu-
lates currencies, securities, commodities, or
financial institutions, be likely to (1) lead to
significant financial speculation, or (ii) sig-
nificantly endanger the stability of any finan-
cial institution; or

"(B) In the case of any agency, be likely to
significantly frustrate implementation of a
proposed agency action, except that this sub-
paragraph shall not apply in any instance
after the content or nature of the proposed
agency action already has been disclosed to
the public by the agency, or unless the
agency is required by law to make such dis-
closure prior to taking final agency action
on such proposal, or after the agency pub-
lishes or serves a substantive rule pursuant
to section 553(d) of this title; or

"(10) specifically concern the. agency's is-
suance of a subpena, or the agency's partici-
pation in a civil action or proceeding, an
action in a foreign court or international tri-
bunal, or an arbitration, or the initiation,
conduct, or disposition by the agency of a
particular case of formal agency adjudica-
tion pursuant to the procedures in section
554 of this title or otherwise Involving a de-
termination on the record after opportunity
for a hearing.
- (d) (1) Action under subsection (c) to
close a portion or portions of an agency
meeting shall be taken only when a majority
of the entire membership of the agency votes
to take such action. A separate vote of the
agency members shall be taken with respect
to each agency meeting a portion or portions
of which are proposed to be closed to the
public pursuant to subsection (c). A single
vote may be taken with respect to a series of
portions of meetings which are proposed to
-be closed to the public, or with respect to any
information concerning such series, so long
as each portion of a.meeting In such series
involves the same particular matters, and is
scheduled to be held no more than thirty
days after the initial portion of a meeting in
such series. The vote of each agency member
participating in such vote shall be recorded
and no proxies shall be allowed.

"(2) Whenever any person whose interests
may be directly affected by a portion of a
meeting requests that the agency close such
portion to the public for any of the reasons
referred to in paragraph (5), (6), or (7) of
subsection (c), the-agency, upon request of
any one of its members, shall vote by recorded
vote whether to close such meeting.

"(3) -Within one day of any vote taken
pursuant to paragraph (1) or (2), the agency
shall make publicly available a written copy.

of such vote reflecting the vote of each mem-
ber on the question. If a portion of a meeting
is to be closed to the public, the agency shall,
within one day of the vote taken pursuant to
paragraph (1) or (2) of this subsection, make
publicly available a full written explanation
of its action closing the portion together
with a list of all persons expected to attend
the meeting and their affiliation.

"(4) Any agency, a majority of whose meet-
ings may properly be closed to the public
pursuant to paragraph;(4), (8), (9)(A), or
(10) of subsection (c), or any combination
thereof, may provide by regulation for the
closing of such meetings or portions thereof
in the event that a majority of the members
of the agency votes by recorded vote at the
beginning of such meeting, or portion
thereof, to close the exempt portion or por-
tions of the meeting, and a copy of such
vote, reflecting the vote of each member on
the question, is made available to the public.
The provisions of paragraphs (1), (2), and
(3) of this subsection and subsection (e)
shall n6t apply to any portion of a meeting
to which such regulations apply: Provided,
That the agency shall, except to the extent
that such information is exempt from dis-
closure under the provisions of subsection
(c), provide the public with public an-
nouncement of the date, place, and subject
matter of the meeting and each portion
thereof at the earliest practicable time and
in no case later than the commencement of
the meeting or portion in question.

"(e) In the case of each meeting, the agency
shall make public announcement, at least one
week before the meeting, of the date, place,
and subject matter of the meeting, whether
it is to be open or closed to the public, and
the name and phone number of the official
designated by the agency to respond to re-
quests for Information about the meeting.
Such announcement shall be made unless a
majority of the members of the agency deter-
mines by a recorded vote that agency busi-
ness requires that such meeting be called at
an earlier date, in which case the agency shall
make public announcement of the date,
place, and subject matter of such meeting,
and whether open or closed to the public, at
the earliest practicable time and in no case
later than the commencement of the meeting
or portion in question. The time, place, or
subject matter of a meeting, or the deter-
mination of the agency to open or close a
meeting, or portion of a meeting, to the pub-
lic, may be changed following the public an-
nouncement required by this paragraph only
if (1) a majority of the entire membership
of the agency determines by a recorded vote
that agency business so requires and that
no earlier announcement of the change was
possible, and (2) the 'agency publicly an-
nounces such change and the vote of each
member upon such change at the earliest
practicable time and in no case later than
the commencement of the meeting or portion
in question.

"(f) (1) For every meeting closed pursuant
to paragraphs (1) through (10) of subsec-
tion (c), the General Counsel or chief legal
officer of the agency shall publicly certify
that, in his opinion, the meeting may be
closed to the public and shall state the rele-
vant exemptlve provision. A copy of such
certification, together with a statement from,
the presiding officer of the meeting set'.ig
forth the date, time and place of the mecting,:
the persons present, the generic subJect mat-
ter of the discussion at the meeting, and the
actions taken, shall be incorporated Into
minutes retained by the agency.

"(2) Written minutes shall be made of any
agency meeting, or portion thereof, which is
open to the public. The agency shall make
such minutes promptly available to the pub-
lic in a location easily accessible to the pub-
lic, and shall maintain such minutes for a
period of at least two years after such meet-
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ihg. Copies of such minutes shall be fur-
nished to any-person at no greater than the
actual cost of duplication thereof or, if in
the public interest, at no cost.

"(g) Each agency subject to the require-
ments of this-section shall,.within 180 days
after the date of enactment of this section,
following consultation with the Office of the
Chairman of the Administrative Conference
of the United States and published notice
in the Federal Register of at least thirty days
and opportunity for written comment by any
persons, promulgate regulations to implement
the requirements of subsections (b) through
(f) of this section. Any person may bring a-
proceeding in the United States District
Court for the District of Columbia to require
an agency to promulgate such regulations if
such agency has not promulgated such regu-
lations within the time period specified
herein., Subject to any limitations of time
therefor provided by law, any person may
bring a proceeding in the United States
Court of Appeals for the District of Columbia
to set aside agency regulations issued pur-
suant to this subsection that are not in
accord with the requirements of subsections
(b) through (f) of this section, and to re-
quire the promulgation of regulations that
are in accord with such subsections.

"(h) The district courts of the United
States have jurisdiction to enforce the re-

. quirements of subsections (b) through (f)
of this section. Such actions may be brought
by any person against an agency prior to, or

- within sixty days after, the meeting out 'of
which the violation of this section arises,
except that if public announcement of such
meeting -is not initially provided by the
agency in accordance with the requirements
of this section, such action may be Instituted
pursuant to this section at any time prior
to sixty days after any public announcement
of such meeting. Such actions may be
brought in the district court of the United-
States for the district in which the agency
meeting is held, or in the District Court for
the District of Columbia, or where the agency
in question has its headquarters. In such
actions a defendant shall serve his answer
within twenty days after the service of the

·complaint, but such time may be extended
.by the court for up to twenty additional
days upon a showing of good cause therefor.
The burden is on the defendant to sustain
his action. In deciding such cases the court
may examine in camera any portion of the
minutes of a meeting closed to the public,
and may take such additional evidence as
it deems necessary. The court, having due
regard for orderly administration and the
public interest, as well as the interests of
the party, may grant such equitable relief
as it deems appropriate, including granting
an injunction against future violations of
this section, or ordering the agency to make
available to the public such portion of the
minutes of a meeting as is not authorized
to be withheld under subsection (c) of this
section. Nothing in this section confers
jurisdiction on any district court acting
solely under this subsection to set aside,
enjoin or invalidate any agency action taken
or discussed at an agency meeting out of
which the violation of this section arose.

"(i) The court may assesS' against any
party reasonable attorney fees and other,
litigation costs reasonably incurred by any
other party who substantially prevails in
any action brought in accordance with the
provisions of subsection (g) or (h) of this
section, except that costs may be assessed
against the plaintiff only where the court
finds that the suit was initiated by the
plaintiff primarily for frivolous or dilatory
purposes. In the case of assessment of costs
against an agency, the costs may be as-
s'essed by the court against the United States:

"(J) Each agency subject to the require-
ments of this section shall annually report

to Congress regarding its compliance with
such requirements, including a tabulation
of the total number of agency meetings open
to the public, the total number of meetings
closed to the public, the reasons for closing
such meetings, and a description of any
litigation brought against the agency under
this section, including any costs assessed
against the agency in such litigation
(whether or not paid by the agency).

"(k) Except as specifically provided in this
section, nothing herein expands or limits
the present rights of any person under sec-
tion 552 of this title, except thatt he provi-
sions of this Act shall govern in the case
of any request made.pursuant to such sec-
tion to copy or inspect the minutes'described
in subsection (f) of this section. The re-
quirements of chapter 33 of title 44, United
States Code, shall not apply to the minutes
described in subsection (f) of this section.
. "(1) This section does not constitute au-

thority to withhold any information from
Congress, and does not authorize the closing
of any agency meeting or portion thereof
otherwise required by law to be open:

"(m) Nothing in this section authorizes
any agency to withhold from any individual
any record, including minutes required by,
this Act, which is otherwise accessible to such
individual under section 552a of this title..

"(n) In the event that any meeting is
subject to the provisions of the Federal Ad-
visory Committee Act as well as the pro-
visions of this section, the provisions of this
section shall govern.".

(b) The chapter analysis of chapter 5 of
title 5, United States Code,. is amended by
inserting:
"552b. Open meetings.".
immediately below:
"552a. Records about individuals.'-'.

EX PARTE COMMUNICATIONS

SEC. 4. (a) Section 557 of title 5, United
States Code, is amended by adding at the
end thereof the following new subsection:

"(d) (1) In any agency proceeding which
Is subject to subsection (a)-of this section,
except to the extent required for the dis-
position of ex parte matters as authorized
by law-

"(A) no interested person outside the
agency shall make or'cause to be made to
any member of trse body comprising the
agency, administrative law judge, or-other
employee who is or may reasonably be ex-
pected to be involved in the decisional process
of the proceeding, an ex parte communication
relative to the merits of the proceeding;

"(B) no member of the body comprising
the agency, administrative law Judge, or
other employee who is or may reasonably be
expected to be involved in the decisional
process of the proceeding, shall make or cause
to be made to any interested person outside
the agency an ex parte communication rela-
tive to the merits of the proceeding;

"(C) a meiber of the body comprising
the agency, administrative law judge, or
other employee who is or may reasonably be
expected to be involved in the decisional
process of such proceeding who receives, or
who makes or causes to be made, a com-
munication prohibited by this subsection
shall -place on the public record of the
proceeding:

"(i) all such written communications:
"(ii) memoranda stating the substance of

all such oral communications; and
"(iii) all written responses, and memo-

-randa stating the substance of all oral re-
sponses, to the materials described in clauses
(i) and (ii) of this subparagraph;

"(D) in the event of a communication
prohibited by this subsection and made or
caused to be made by a party or interested
person, the agency, administrative law judge,
or other employee presiding at the hearing
may. to the extent consistent with the inter-

ests of justice and the policy of the underly-
ing statutes, require the person or party to
show cause why his claim or interest in the
proceeding should not be dismissed, denied,
disregarded, or otherwise adversely affected
on account of such violation; and

"(E) the prohibitions of this subsection
shall apply beginning at such time as the
agency may designate, but in no case shall
they begin to apply later than the time at
which a proceeding is noticed foi hearing
unless the person responsible for the com-
munication has knowledge that it will be
noticed, in which case the prohibitions shall
apply beginning at the time of his acquisi-
tion of such knowledge. .

"(2) This section does not constitute au-
thority to withhold information from Con-
gress.".

(b) Section 551 of title 5, United States
Code, is amended-

(1) by striking out "and" at the end of
paragraph (12);

(2) by striking out the "act." at the end
of paragraph (13) and inserting in lieu
thereof "act; and"; and '

(3) by adding at the end thereof the fol-
lowing new paragraph:

"(14) 'ex parte communication' means an
oral or written communication not on the
public record with respect to-which reason-
able prior notice to all parties is not given;
but it shall not include requests for infor-
mation on or status reports relative to any
matter or proceeding covered by, this sub-
chapter.".

(c) Section 556(d) of title 5, United States
Code, is amended by inserting between the
third and fourth sentences thereof the fol-
lowing new sentence: "The agency may, to
the extent consistent with the interests of
justice and the policy of the underlying stat-
utes administered by the agency, consider a
violation of section 557(d) of this title suffi-
cient grounds for a decision adverse to a
person or party who has committed such vio-
lation or caused such violation to occur.".

CONFORMING AMENDMENTS

SEC. 5.- (a) Section 410(b) (1) of title 39,
United States Code, is amended by inserting.
after "Section 552 (public information), '
the words "section 552a (records about in-
dividuals), section 552b (open meetings),".

(b) Section 552(b) (3) of title 5, United
States Code, is amendedto read as follows:

"(3) specifically exempted from disclo-
sure by statute (other tlan Section 552b of
this title) :' Provided, That such statute (A)
requires that the matters be withheld from
the public, or (B) establishes particular. cri-
teria for withholding or refers to particular
types of matters to be withheld;"; and

(c) Subsection (d) of section 10 of the
Federal Advisory Committee Act is amended
by striking out the first sentence and insert-
ing in lieu thereof the following: "Subsec-
tions (a) (1) and (a) (3) of this section shall
not apply to any portion of an advisory com-
mittee meeting where the President, or the
head of the agency to which the advisory
committee reports, determines that such.
portion of such meeting may be closed to
the public in accordance with subsection (c)
of section 552b of title 5, United States
Code.".

EFFECTIVE DATE

SEC. 6. (a) Except as provided in subsec-
tion (b) of- this section, the provisions of
this Act shall take effect one hundred and
eighty days after the date of its enactment.

(b) Subsection (g) of section 552b of title
5, United States Code, as added by section
3(a) of this Act, shall take effect upon
enactment.

The motion was agreed to.

The Senate bill was ordered to be read
a third time, was read the third time
and passed, and a motion to reconsider
was laid on the table.

H 7901



A similar House bill (H.R. 11656) fwas
laid on the table.

GENERAL LEAVE

CONGRESSIONAL RECORD - HOUSE July 2,28, 1976,
agreed to recommend and do recommend to vided in the amendment of the Senate num-
their respective Houses as follows: bered 6. The remaining reduction of $8,600,-

That the Senate recede from its .amend- 000 Involved the procurement of medium-
ments numbered 8 and 9. . range surveillance aircraft.

That the House recede from Its disagree- Amendment No. 5: deletes the specific... ~ . .. .nAmendment No. 5: deletes the speci-fic
Mr. BROOKS. Mr. Speaker, I ask ment to the amendments of the Senate num- t- V , Due "GI,5,','*bered 1, 2, 3, 4, 5, 6, and 7, and aree to aircraft and five short-range recovery hell-

unanimous consent that all Members the same. copters, as proposed by the House.
may have 5 legislative days in which to PROCURrZNTr VSESES AND/OR AIRCRArT· eve and extndheirearkThat the House recede from its di ree-S ND/OR AIRCRFT
revise and extend-their remarks and to ment to the amendment of the Sen'ate n - Amendment No. 6: authorizes $100,000,000
include extraneous matter, on H.R. 11656, bered 10 ana agree to the same with for the procurement of vessels and/or air-
thfe'bill just passed. , amendment as follows: Strike out all afte craft to carry-.out Coast Guard missions,

The SPEAKER pro tempore. Is there the first sentence of the amendment, _andincluding fishery law enforcement, as pro-
objection to the request of the gentle an the Senate agree to the same. osed by the Senate. This authorization re-
from Texas? ' That the House recede from its disagree- pes $49 000,000 of the reduction in

f·rom Texas?. i ment of the Senate amendment numbered dment No. i, and $59,600,000 involved
There was no objection. \ 11 and agree to the same with an amend- No. 4, re-

ment as follows: Insert the following clarify- fiectin the procurement costs of the two
MESSAGE FROM TH SENAE ng language: (1) in lines 4 and 5 of the high/mi um endurance cutters deleted by

a endment, after the word "specific", and Amendm t No. 2, and the si long-range
A message from the Senate by Mr. bere the word "vessels", insert the 'word surveillance aircraft and five short-range re-

Sparrow, one of its clerks, announced 'car -carrying"; (2) in line 15 of the covery helicopters, deleted by Amendment
that the Senate had passed withoutthe word "permit", insert The conferees note that no final rec-billsf the S e h ossed ofthe thet "issued pursuant to subsection ommendation has been received by the Con-
amendment bills of the Housein line 1 of the olamendment, greass delineating the exact mix of aircraft
lowing titles: after th d "Alaska", insert the words and vessels needed for the additional duties

H.R. 1558. An act for the relief of Dr. Ger- "and only", d the Senate agree to the imposed upon the Coast Guard through its
not M. R. Winkler, and L same. - enforcement responsibilities under Public

Law 94-265, which extended United StatesH.R. 1762. An act for the relief of Mrs. Les- O K. SULLIVAN Law 9265, whch extended Unted States
sle Edwards. 1 -6- Tfoms L. ASHLEY, Jurisdiction over coastal fisheries to 200

miles from the, coastline.MARl E -I,. A
The message also announced that the THO . DOWNN, PRmilOCes ENT OF VESSELS WrTtlin ICERe.EAKING

Senate agrees to the report of the com- PAUL G. RiGERS, , CAPABILITY
mittee of conference on the disagreeing PHILuP E. R E, Amendment No. 7: authorizes $50,000,000
votes of the two Houses on the amend- PIERRE S. DU NT, for the procurement of vessels with icebreak-
ments of the Senate to the bill (H.R. Managers on the Part ithe House. Ing capability, to be used on the Great Lakes,
14233 entitled "An act making appro- WARREN G. MACi SON, as proposed by the Senate. The conferees
priatio for the Department of Housing RUSSELL B. LONG, note that this is an authorization in general
and Ub Development, and for sundry JOHN A. DURKIN, ' terms for the specific authorization, proposed

inee texecutive agencies, boards, iTED STEVENS, by the House, of $52,000,000 deleted by
inde _sde executive agnis'ors. GLENN.BEALL, JL, Amendment No. 1, for the procurement of

bureaus, cO 'issions, corporations, and . o four small domestic icebreakers, deleted hb
offices for thescal year ending Septem- Amendment No. 3.
ber 30, 1977, an_ or other purposes." JOINT EXPLANATORY STATEMENT OF THE ANNUAL -UTHORIZATION

The message at o announced that the COMMITTEE OF CONFERENCEsen -m n I .. %k ~ n ~Amendment No, 8: would have deleted the
Senate agreed to t ouse amendments The managers on the part of the House- provision that, after fiscal year 1977,
to the Senate am ents numbered 1, and the Senate at the conference on the dis- no nds may be appropriated to or for the
2, 35, and 37 to the egog bill. agreeing votes of the two Houses on the useothe Coast Guard for (1) operation and

2The mandtessage also ae dthat the amendments of the Senate to the bill (H.R. -msncec (2) acquition, construction,

Senate had passed a bill bthe following 11670), to authorize appropriations forthe rebld or improvement of aids to navi-
title, in which the concu nc the use of the Coast Guard for theprocurement gation,sh9e or offshore establishments, ves-
House is requested:of vessels and aircraft and construction of sels or aircraft, or equipment related thereto;House is requested: . shore and offshore establishments, to author- (3) alteration of obstructive bridges; or (4)

: S. 2212. An act to amend th Omnibus ize for the Coast Guard a year-end strength research, development, tests, or evaluation
Crime Control and Safe Streets Acof 1968, for activ-dut personnel, to authorize for of the above, unless the appr
as amended, and for other purposes, the Coast Guard average military student priation of such finds has been authorized

Ad_ . loads, and for other purposes, submit the by legislation enacted after December 31,
following jdont statement to the House and 1976.

CONFERENCE REPORT ON H.R. 11 the Senate in explanation of the effect of the e-
COASqT GUARD:- AUTHORIZATIO action agreed upon by the managers and Amendment No.9: This technical amend-

recommended in the accompanying confer- ment, renumbering sections in the bill, Is re-
FOR FISCAL YEAR 1977 _ .. - latd to Amendment No. 8.

Mr. BIAGGI (on behalf of Mrs. SUL--- PROCUREMENT OF VESSELS
LIVAN) filed the following conference re- endment No. 1: authorizes $86;168,000
port and statement on the bill (H.R. for te procurement of vessels, as proposed
11670) to authorize appropriations for by th Senate, instead of $187,186,000, as
the use of the Coast Guard for the pro- proposedby the House. This reduction in
curement of vessels and aircraft and con- authoriza 'n was, in large part, replaced by
struction of shore and offshore estab- the new a thorizations contained in the
.ishments, to authorize for the Coast amendments the Senate numbered 6 and 7.
l-shments, to authorize for the Coast Amendment o. 2: authorizes the procure-
Guard a yearend strength for active duty m met two .edum endurance cutters,
personnel, to authorize for the Coast as proposed by Senate, instead of four
Guard average military student loads, high/medium endurice cutters, as proposed
and for other purposes: - by the House.

PT. No. 941374) Amendment No. 3: letes the authoriza-
CONFERENCE RoT (H. R . N. 94-1374) tion for the procureme of four small do-

The committee on conference on the dis- mestic icebreakers, as pro ed by the House.
agreeing votes of- the two Houses on the
amendments of the Senate to the bill (H.R. PROCUREMENT OF ARCRAFT
11670), to authorize appropriations for the Amendment No. 4: authorizes $24,300,000
use of the Coast Guard for the procurement for the procurement of aircraft, as proposed
of vessels and aircraft and construction of by the Senate, instead of $92,500,000, as
shore and offshore establishments, to au- proposed by the House. Of the total reduc-
thorize for the -Coast Guard a yearend tion of $68,200,000, $59,600,000 involved air-
strength. for active duty personnel, to au- craft for the enhancement of Coast Guard
thlorize for the Coast Guard average military law enforcement capability relating to Pub-
student loads, and for other purposes,- havY lic Law 94-265. That part of the reduction
ing met, after full and free conference, have was replaced ,by the new-authorization pro-

ENFORCEMENT OF THE FEDERAL BOAT SAFETY
. ACT OF 1971

Amendment No. 10: adds a new section to
the bill, which would prohibit funds, author-
ized for the operation or maintenance of the
Coast Guard, from being used for enforce-
ment of the Federal Boat Safety Act of 1971
(46 U.S.C. 1451 et seq.), on Lake Winnipesau-
kee and- Lake Winnisquam, their Intercon-
necting waterways, or the Merrimack River
in the State of New Hampshire during fiscal
year 1977, or while the question of Coast
Guard jurisdiction over such Lakes or water-'
wavs is before a Federal or State court, and
further provides that nothing therein shall
(1) prevent or limit the distribution of funds
to the State of New Hampshire under the
Federal Boat Safety Act, or' (2) limit the
authority or responsibility of the Coast
Guard to assist in search and rescue opera-
tions in the State of New Hampshire. As
agreed upon by the conference, the amend-
ment strikes the second and third sentences
from the amendment of the Senate numbered
10, leaving the first sentence intact. How-
ever, the conferees wish to make it clear that
the amendment, as agreed upon, is not to be
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tween schools and libraries applicable to the ing the chairman) by the President, and one ANNUAL REPORT OF NATIONAL
rates for books when mailed by a publisher each by the President pro tempore of the COUNCIL ON THE ARTS AND NA-
or distributor to a school or library. Senate, the Speaker of the House, and the TIONAL ENDOWMENT FOR THE

The Senate bill contained no provision. Postmaster General. The Commission was to
The conference substitute adopts the House study specific areas--particularly the pub-

language. lic service aspects of the Postal Service, and MESSAGE FROM THE PRESIDENT
PROPEDURES FOR CLOSING OR CONSOLIDATING the method of establishing tal rates. In OF THE UNITED STATES

-rest OFFI~~~~rS the House version.,the Commivss~in would re-POST OFFICES the House version, the Commiss would re- The SPEAKER laid before the House
The Senate bill included a provision requir- port to the Presien an C within the following message from the Presi-

t)wTJyeer.t~a:bs:n~he fllwntgX lgl 2etfJ° h~~~slag f°romte wPcre~sU~ing the Postal Service to give public notice two years.
of its intent to close or consolidate a post The Senate bill established the s- dentof the United States; which was

office days in advance; to give the public on on Postal Service consisting ten read and, together with the accompany-
anoppoetudy to a e its give the members: four (including the chairman p- ing papers, referred to the Committeean opportunity to express its views on the

plan; to comply with specific criteria in pointed by the President, and three each - on Education and Labor:
pointed by the President pro tempore ofmaking such determinations, and to Issue pn b t ri pr t r f

a final decision 60 days before an office could Senate and the Speaker of the House. One the Congress of the United States:a ninai aecl$1on 60 aays oezore an omfce comad
be closed or consolidated. A postal patron of appointee of each House was to be a mem- hereby transmit to the Congress the
such a post office would be entitled to SP - ber of the Postal Service work force. The An al Report of the National Council
peal the decision to a United States Court Postmaster General and the Chairman of the on th rts and the National Endowment

tion Postal Rate Commission were to be ex offcioof Appeals for a judicial dete atio. l Htom soe for therts for Fiscal Year 1975.
The House bill contained no rovision on e r wt ta t Our Bentennial year marks the

this Issue. The Commission In the Senate bill was re-
The conferene substitute a the quired simply to study problems facing the begnng a second decade for the

Postal Service and issue recommendations to Arts Endow t which, under the guid-Sen te -rovislon excel* that thedr · fappeal to a United States court th ri the President and the Congress by February ance of the Na inal Council, has made
appealt aUnited Statescou f ape 5, 1977. The only specific charge was that the a substantial c ibution to enrichingdeleted and instead there shall be a rict
of.ppe..t.th.PotalHat Commissio. Commission report on the feasibility and de- the quality. of life America. This is

ofThe m anager s intended that an appe sirability of relaxing the Private Express a time for us to refle upon owr historyThe managers Intended that an app t t tes.
the Commission under this new provisionn d and toreassessour goadtfor the future.
may be made only by a regular patron of a eco rwoul be more tht ler The arts have always beefrn expression
post office which has been ordered to be ssion would bthe dversity of America'icy varied
closed or consolidated. Also, the managers fore, ey adopted language establishing a of the divers hly varied

seven ber Commission: three appointed cultural experience. We are, beginning to
.............. that this pr n aePenp a nd each y to/e posetoisntend that this provision apply te by the Pr ent and two each by the Pres- appreciate how important the arts are

offis oy . ident pro. pore of the Senate and the as resources--to improve our cities-to
TEMPORARY POSTAL RATE INcREASE Speaker of ouse. The language requiring bring creativity into our schools--to

The'House bill provided a limitation on that one appoi e of each House be a mem- bring greater perception to all, young
the amount of increase which could be made ber of the Postalervice work force was re- an(1dO .....
by the Postal Service in establishing tem- tained. The Post r General and the and old.
porary rates. This provision was adopted Chairman of the P Hate Commission This Annual Report reflects the Fed-
when the bill was reported by the House were retained as ex oh members without eral government's continuing support for
last year. Since th time, temporary rates a vote, the arts and its concern that public
have already been as blishad and have sub- The general responsibilit of the Commis_ funds be instrumental in generating pri-
sequently been replaceNby permanent rates. sion to study postal problems was retained. vate dollars., The efforts of the Arts
There is, therefore, no eed for this pro- However, the Commission was also required Endowment in that regard are very
vision. . to study and issue recommendationson sev- gratifying and I hope that each member

The Senate bill contained rovision. eral specific areas of interest, including pub- of Congress will share my enthusiasm for
The conference substitute taned no lic service aspects'of the postal Service. this agency's achievements.

provision. The conferees agreed that the Commis- GEALD R. FORD.
USE OF LETTERBOxES BY NONPROFIT ANIA- sion should not study areas relating to mat- ~ ... . .T:['H WHITE H-OUSE, Augugst 1, 1976.

TIONS ters covered under chapter. 12 of title 39,
The House bill contained a prson United States Code.

which authorized certain nonprofit a- The conferees also adopted language re- CONFERENCE REPORT ON . 5i ~~~~~~~~ONFERENCE REPORT ON S. 5,
nizations to use volunteers to deposit m_ quiring the Commission to report to the SUNSH
matter relating to the activities of the as President and Congress by March 15, 1977. G
sociations in postal patrons letter boxes with- e conferees accepted Senate language re- ACT
out payment of postage. . ftring appointment of the members of the Mr. BROOKS. Mr. Speaker, I call up

The Senate bill contained no provision. Comission within fifteen days after date of the conference report on the Senate bill
The conference substitute contains no en ant. Thereafter, a quorum of those (S. 5) to provide that meetings of Gov-

provision. appoi d can conduct business.
ernment agencies shall be open to the

APPOINTMENT OF THE POSTMASTER GENERAL SIZE AND wEIGHT LIMITS public, and for other purposes, and ask

AND DEPUTY POSTMASTER GENERAL. The Sen bill contained a provision ex- unanimous consent that the statement of
The House bill contained a provision panding theze and weight limits for sur- u ani s e hat th ste of

which required that the Postmaster General face-air mail rcels addressed to military the managers be read in lieu of the
and the Deputy Postmaster General be ap- installations of Armed Forces outside the report.
pointed by the President of the United 48 contiguous Ste. Under existing law, The Clerk read the title of the Senate
States with the advice and consent of the the maximum weigl is 15 pounds and the bill.
Senate. maximum size is. 60ches in length and The SPEAKER. Is there objection to

The Senate bill contained no provision. girth combined. The Sate bill would have the request of the gentleman from
The conference substitute contains no increased these dimensio to 70 pounds and Texas?

provision. 100 inches (the limits whi presently apply
The conferees have taken note that a ms- to incoming SAM mail).There was no objection.

jority of the House of Represenitatives is of The House bill contained no provision. The Clerk read the statement.
the opinion that the current method of The conference substitute contains no (For conference report and state-

-appointment of the Postmaster General and provision. ment see proceedings of the House of
Deputy Postmaster General should be -re- DAVID N. HENDERSON, August 26, 1976.)
vised. The conferees, therefore, expect the MORRIS K. UDALL, Mr. BROOKS (during the reading).
Commission on Postal Service to study and ROsERT N. C. Nir ranx,)
issue recommendations on the feasibility JarMEs M. ANEY, Mr. Speaker, I ask unanimous consentJAMEs M. HANLEY,
and desirability of alternative methods of WILLIAM D. FORa, that further reading of the statement
appointment. In partciular, the Commission EDWAnD J. DERWINSKI, be dispensed with.
should give attention to the length of termns ALBERT W. JOHNSON, The SPEAKER. Is there objection to
of office, if any, and the alternative of ap- Managers on the Part of the House. the request of the gentleman from
pointment by the President with the ad- GALE W. MCGEE, Texas?
vice and consent of the Senate. JENNINGS RANDOLPH, There was no objection.

COMMISSION ON POSTAL SERVICE QUENTi/ N. BURDICK, The SPEAKER. The gentleman from
The House bill established the Conmis- TED STEVENS,

sion on Postal Service consisting of five HENRY BELLMON, Texas (Mr. BROOKS) is recognized for
members appointed as follows: two, (includ- Managers on the Part of the Senate. 30 minutes.
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Is the gentleman going to take time?
Mr. BROOKS. Mr. Speaker, I will ask

permission to revise and extend my
remarks.

GENERAL LEAVE

Mr. Speaker, I ask unanimous consent
that all Members may have 5 legislative
days in which to revise and extend their
remarks on the conference report under
consideration.

The SPEAKER. Is there objection to
the request of the gentleman from
Texas?

There was no objection.
Mr. HORTON. Mr. Speaker, will the

gentleman yield?
Mr. BROOKS. Certainly, I am de-

lighted to yield to the ranking Republi-
can member of the committee.

Mr. HORTON. Mr. Speaker, I think it
would be in order if the chairman of the
committee would explain to the House
the action of the conferees on this'bill.
This is a rather important bill. It did
carry by a large margin in the House.

We have concluded -the conference,
and we have concluded the conference
report. There were some difficulties be-
cause of amendments that were adopted
on the floor, but for practical purposes
the conferees have agreed. There were
diverse views during the conference, but
those were reconciled.

Mr. Speaker, I personally support the
conference report and urge its adoption,
but I thought perhaps the chairman of
the committee could explain briefly what
the conference report. does.

Mr. BROOKS. Mr. Speaker, the con-
ference report resolves the differences
between the House and the Senate. I am
delighted that the gentleman has joined
with me in supporting the conference
report. We worked all day on it, and the
conferees have agreed. I was very pleased
to have the gentleman's help.

Mr. HORTON. Mr. Speaker, will the
gentleman yield?

Mr. BROOKS. I yield to the gentleman
from New York.

Mr. HORTON. Mr. Speaker, if I may
explain the bill briefly, what this is is the
bill which we had a couple of weeks ago
to provide for open meetings of legal
bodies which, for all practical purposes,
are those bodies headed by two or more
individuals of the regulatory agencies.

We did have some difficulties with defi-
nitions of "meetings" and the require-
ment of transcripts.

This matter was referred to the Com-
mittee on the Judiciary sequentially from
the Committee on Government Opera-
tions, and we did have a large vote on the
floor after the amendments were
adopted. Those amendments had to do
with meetings and transcripts..The con-
ferees reconciled those differences be-
tween the Senate and the House on those
matters; and for all practical purposes,
the amendments that were suggested by
the Committee on the Judiciary were
adopted by the conferees.

Mr. Speaker, as I have indicated, I
think it is a good conference report and
I urge its adoption.

Mr. BROOKS. Mr. Speaker, I thank
my friend, the gentleman from New York
(Mr. HORTON), for a splendid explana-
tion.

(Mr. BROOKS asked and was given
permission to revise and extend his re-
.marks.)

Mr. BROOKS. Mr. Speaker, the Gov-
ernment in the Sunshine Act passed both
the Senate and the House by overwhelm-
ing margins.

On August 3, 1976, the House and
Senate conferees met to work out the
differences in the two versions. After long
hours of work, agreement was reached
and on August 26 the conference report
was filed in the House with the signatures
of all House and Senate conferees.

I would like to mention the major as-
pects of this report. There was a major
disagreement between the House and
Senate on the definition of "meeting" as
use in the bill. The compromise was
worked out, the definition of "meetings"
now reads "the deliberations of at least
the number of individual agency mem-
bers required to take action on behalf
of the agency where such deliberations
determine or result in the joint conduct
or disposition of official agency business,
but does not include deliberations re-
quired or permitted by subsections (d)
and (e)." The conferees recommend this
language as a reasonable compromise.

The second major area of disagree-
ment between the Senate and the House
versions was the Senate requirement of a
verbatim transcript- of each meeting
closed to the public under this bill. The
HIouse version required that written min-
utes be kept of closed meetings. The
compromise would have an agency make
a verbatim transcript or electronic re-
cording of each meeting closed to the
public unless the meeting were closed
under the following three exemptions:
Frst, meetings to discuss regulation of
financial institutions; second, meetings
in' which the information discussed
might lead to financial speculation; and
third, meetings dealing with adjudica-
tory proceedings or civil actions. If the
meeting falls within one of these three
exemptions, the agency may choose to
make either a transcript, an electronic
recording, or full and complete minutes.

Other issues dealt with by the confer-
ence are discussed in the conference re-
port. I feel that the conferees, in this re-
port, have come up with a measure which
both the Senate and the House can and
should accept. Along with the other 13
House conferees, I recommend this re-
port to the House and urge its immediate
passage so that the goal of Government
in the sunshine can be reached.

Ms. ABZUG. Mr. Speaker, as the pri-
mary sponsor of the House version of
the Government in the Sunshine bill
(H.R. 11656) I am pleased and proud to
rise in support of this conference report.

My subcommittee, the Subcommittee
on Government Information and In-
dividual Rights, the subcommittee ably
chaired by the gentleman from Alabama
(Mr. FLowERS), and our full commit-
tees, headed by Chairman JACK BROOKS
and Chairman PETER RODINO, have put
an enormous amount of time and effort
into this legislation, and I believe that
it heralds a new day in relationships be-
tween the Federal regulatory agencies
and the public.

The Government in the Sunshine Act

will, for the first time in our history, re-
quire most of the Federal regulatory
agencies to open their meetings to the
public. Part of the disenchantment with
the Federal Government has been the
feeling of citizens that it does its work
behind closed doors and in'concert with
special interests. This bill, which-imits
ex parte communications between regu-
lated industries and agency commission-
ers in addition to opening agency rfreet-
ings, will permit citizens to see for them-
selves whether the agencies are acting
in the public interest.

MAJOR POI'.TS OF TrE BILL

Some of the bill's major points are:
First, all meetings of a quorum of an

agency's commissioners that determine
or result in the conduct or disposition of
agency business must be open unless they
come within one of the bill's 10 specific
exemptions;

Second, even if the subject matter of
the discussion comes within one of the
exemptions, it must be an open discus-
sion if the public interest so requires,
and the agency has the burden of justify-
ing a decision to close a meeting;

Third, the agency .must publicly an-
nounce, at least one week in advance of
a meeting-except in emergencies-the
time, place, and subject matter of the
meeting, whether it is open or closed, and
the name and phone number of an
agency official who will respond to the
public's questions about the meeting,,

Fourth, the agency must keep a tran-
script or electronic .recording of each
closed meeting. For meetings discussing
bank condition reports, or information
whose premature disclosure may lead to
financial speculation, or the agency's in-
volvement in an adjudicatory proceed-
ing or civil action,-minutes imay be kept
instead. All portions of the transcript,
transcription, or minutes that turn out
not to contain exempt material must be
released to the public after the meeting;

Fifth, any person may challenge In
court the closing of a meeting or the
withholding of information under the
Sunshine Act. The court may enjoin fur-
ther violations of the act by the agency,
or order the disclosure of any nonexempt
material in the transcript, transcription,
or minutes, 'or grant other appropriate
relief. Attorneys' fees may be awarded
in appropriate instances; and

Sixth, persons interested in the out-
come of adjudicatory proceedings-and
some rulemaking proceedings-before
administrative agencies will be prohib-
ited from communicating with agency
commissioners or other agency decision-
making personnel unless the communi-
cations are placed upon the public record
or all other parties to. the proceeding
have adequate advance notice that they
will be made. A party violating this pro-
hibition could be the subject of sanctions
up to and including loss of the proceed-
ing on the merits.

CONFERENCE COMPROMISES
Thomas Jefferson wrote that-
At free conferences the managers discuss,

viva voce and freely, and interchange prop-
osetlons for such modifications as may be
made in a parliamentary way, and may bring
the sense of the two Houses together. Jeffer-
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son's Manual of Parliamentary Procedure,
section 539.

The conference on this bill was no ex-
ception, and all 21 conferees worked long
and hard to arrive at reasonable com-
promises of the differences between our
version of the bill and the version that
passed the other body last November. All
21 of us haves signed this conference
report.

We adopted the Senate's basic defini-
tion of what constitutes a meeting, but
clarified the definition as one applying
to deliberations that "determine or re-
sult in" the conduct or disposition of
agency business, rather than delibera-
tions that "concern" agency business.

With respect to the third exemption
from the open meeting requirements-
the exemption that incorporates other
disclosure statutes by reference-we
agreed upon the basic House position,
clarified to include statutes lacking spe-
cific criteria only if their withholding
requirement is absolute and'without ex-
ception. I have been asked whether

.50 U.S.C. 403g, a statute relating to CIA
exemption from laws such as the Sun-
shine Act and the Freedom of Informa-
tion Act, comes within the third exemp-
tion as recommended by the conference.
I have examined section 403g and believe
that it does come within the exemption.

On the issue of transcripts' as opposed
to minutes of closed meetings, the Sen-
ate had opted for the former and the
House for the latter. The conference
compromise requires transcripts or elec-
tronic recordings for closed meetings as
a general rule. In the case of meetings
dealing with bank condition informa-
tion, or information whose premature
disclosure might lead to ·financial
speculation, or dealing with agency par-
ticipation in adjudicatory proceedings
or civil actions, the agency is afforded
the option of keeping minutes instead.

On the question of venue; we have rec-
ommended the House provision, which
permits actions under the Sunshine Act
to be brought where the Eagency has its
headquarters, where the meeting in
question is held, or here in the District
of Columbia. As provided in 5 U.S.C.
552b(k), as enacted by this bill, venue
in actions pursuant to the Freedom of
Information Act continues to be the
plaintiff's residence or place of business,
the location of the records in question,
or the District of Columbia.

The conferees have recommended that
the House accept what is in essence Sen-
ate language regarding judicial review
of agency proceedings on the merits.
When a court is reviewing substantive
agency action on the merits, it is au-
thorized to review Sunshine Act viola-
tions as well and to afford such relief as it
deems appropriate. While this provision
permits a court to overturn substantive
agency action because of a violation of
the Sunshine Act, such drastic relief
should be awarded only where the viola-
tion is of a serious nature.

Finally, the _conferees have recom-
mended deletion of the Senate provision
making agency members liable for attor-
ney's fees where they are found to have
intentionally and repeatedly violated the
act. This is a provision that I would have

preferred to see retained in the bill, and tects national security, informative
I expect to see it included in future trade secrets, and other sensitive cate-
amendments to this act if agency mem- gories of Government documents from
bers abuse their trust in the area of publication.
open meetings. It is important, I believe, that this bill

Before concluding, ; would like to ob- receive prompt approval by the Presi-
serve that in the past day or so, I have dent. The public's access to the delibera-
received another of the weighty missives tions of Government agenices which reg-
that have arrived regularly' from the ulate their lives is essential in a free
Federal Trade Commission during the\. society.
last year. The essence of this letter seems At the same time, I hope the Congress
to be a request for congressional approval will not hesitate to examine the imple-
of an approach to this legislation that mentation of this legislation after there
has been rejected from the start; namely, has been ample time to 'test its impact.
the idea of establishing "functional cate- All too frequently, we have adopted leg-
gories" of agency business and permitting islative requirements for executive
blanket'closing of any discussion of busi- agencies which become overburdehed
ness said by an agency to fall within one with regulations which destroy the in-
of these general categories. tent and the purpose- of the act. Gov-

That is not what this legislation pro- ernment in the Sunshine deserves a bet-
vides. Under this bill, each item of busi- ter fate.
ness must be examined individually to I urge adoption of the con/erence re-
ascertain whether it comes within an ex- port on S. 5.
emption. Further, even if a piece of in- Mr. FASCELL. Ma. Speaker, I rise in
formation does fall within an exemption, support of the conference report on
the agency is bound to keep the meeting S. 5, the Government in the Sunshine
open if the public interest so requires. bill, and urge that it be adopted.

I appreciate what may be an honestly The bill is in the same form substan-
felt need on the part of the FTC to have tially as it passed the House by an over-
us explain exactly how each general cate; whelming margin. Two important
gory of its business should be treated, but amendments were made in the House-
under this act, neither we nor they can Senate conference committee-
do that. The mere fact that a discussion On the issue of the definition of a
falls into one or another general category meeting, the conference report accepts
does not guarantee its classification un- the Senate wording except that delibera-
.der this bill. Each item-and not merely tions would have to "determine or result
each general category-must be consid- in" the joint conduct or disposition of
ered on its own-merits; If it is found that agency business, rather than merely
a given item comes within one or more of concern" such activities This language
the exemptions and also that disclosure isbintended to permit casual discussions
of the item would not be in the public in- between agency members that might in-
terest, then the consideration of the item voke the bill's requirements under the
may be closed. less formal "concern" standard, At the

same time, the conference report includes
CONrcLIsION ;, telephone conference calls under the

I strongly believe that the bill will ably definition of a "meeting" if they involve
carry out its purpose-to provide' the the required number of agency members
public with the fullest practicable infor- and otherwise meet the definition,
mation regarding the decisionriaking On the issue of requiring transcripts to
processes of our Government, while pro- be kept of agency meetings, the confer-
tecting the rights of individuals and the ence report moves in the direction of an
ability of the Government to carry out its amendment accepted on the House floor
responsibilities. I fully expect that we in by permitting the Federal Reserve Board
the Congress, and the public at large, and other agencies involved in the regu-
will be vigorous in insisting upon the lation of financial institutions to exempt
strict enforcement of the basic presump- sensitive meetings from the transcript
tion of openness which is the keystone of requirement. In such cases, only minutes
this bill. would be required.

I urge adoption of the conference The conference report resolves the
report. other minor differences between the

Mr. HORTON. Mr. Speaker, I rise in House and Senate bills in a manner which
support of the conference report on S. I feel is in keeping with the basic pur-
5, the Government iri the Sunshine Act. poses of the legislation.
The conference report represents the As the principal House sponsor of this
work of the House and Senate in re- important measure, I fully support the
solving many of the differences. conference bill and recommend its adop-

Definitions of meetings, minutes, and tion. It will provide an effective yet fair
verbatim transcripts have been de- mechanism for assuring that the deliber-
veloped which'should meet the dual re- ations of our Federal Government agen-
quirements of the public's right to know cies are open to public observation.
and those legitimate occasions when a The bill incorporates adequate safe-
meeting must be closed. guards for assuring that matters which

The bill applies to all Federal agen- must be taken up in closed session in the
cies composed of two or more people. It public interest may receive this protec-
requires all meetings of these boards, tion. Our agencies will be able to carry
commissions, and so forth, to be open out their functions and duties in an effi-
to the public except where the subject cient way, while the public will have
matter of the meetings falls under one greater confidence in the integrity of the
of 20 categories of exemptions. The decisionmaking process.
exemptions essentially parallel the . It is difficult to legislate ethics in a sys-
Freedom of Information Act which pro- tern as widespread and diverse as our
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network of regulatory agencies, boards,
and commissions. Basic standards can be
written into statutory law, but this could
not cover the Infinite number of situa-
tions which might arise over a period
of years among the 50 or so agencies
affected by the bill. By permitting the
public to attend meetings, however, our
people can decide for themselves when
questions arise as to the propriety of
decisions, or actions by agency members.

Congress has already applied the sun-
shine principle to its own meetings. We
have found that it is a fine prescription
for the healthy and proper conduct of
public business.

The same will be true of the agencies
affected by S. 5, whose adoption of which
I strongly recommend.
:Mr. MOORHEAD of California. Mr.

Speaker, I support the Government in
the Sunshine legislation for two rea-
sons. First, I firmly believe that in most
instances that the American public has
a right to know how its Government
decides important policy questions. Sec-
ond, I also believe that increased public
scrutiny of the administrative process
can mean that an arbitrary and often
unrepresentative bureaucracy will be-
come more sensitive to the people that
they are paid to serve.

However, at the same time, my en-
dorsement of S. 5, as it comes from the
conference committee, is not without
certain reservations. The bill contains an
ambiguous and potentially troublesome
definition of "meeting." The compromise
on the verbatim transcript requirement
is, in effect, no compromise at all. And,
finally, -the bill still recognizes the right
of "any person" to sue to enforce the
provisions of a Sunshine law, a provision
which I have viewed all along as being ·

most ill-advised.
No one wants to be recorded against

"Sunshine." I understand that and rec-
ognize the political realities. Further-
more, on balance, I think it can be said
that this is needed legislation. But in
fairness to both my constituents and my
colleagues, I could not cast an "aye"' vote
without expressing some reluctance.

Mr. KINDNESS. Mr. Speaker, since'i
was, at best, a reluctant signatory to the
conference report, I wanted to take this
opportunity to share some brief observa-
tions with the membership of this House.

When the government in the sunshine
legislation was debated on July 28, I ex-
pressed an ambivalent attitude about its
value. Unfortunately, nothing occurred
during the House-Senate conference on
S. 5 to relieve m-eof my fears or mis-
givings.

It should be recalled when the House
considered its version of the government
in the sunshine bill (H.R. 11656), it
approved two very important amend-
ments offered by the gentleman from
New York (Mr. HORTON). The first re-
sulted in a revised definition of "meet-
ing," so as to make it more specific and to
make it clear we were not intending to
cover mere chance meetings or social
gatherings. A second amendment deleted
·the sweeping and onerous verbatim
transcript requirement from the bill.
Neither of these key amendments sur-
vived the deliberations of the conference.
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So, what we are left Wi
has some very good provi
very bad ones. The govi
sunshine legislation re
rightly so, that the
deliberations of Federal
be open to public scrutiny
of it is that certain gove
tions owe their very succe
less than total sunshine
always recognize this d
section on verbatim trans
to exempt from its requ
agencies, such as the F
Board and SEC, that dea
economic matters. But, a,
they are still made St
detailed "minute requil
one is hard pressed to see

For many Government
pliance with this statut
consuming and counterp:
comes from the confere:

.'S. 5 may well represent th
of procedure over subst
philosophical predecessor
tionlis based on a valid I
implementation might we'
negative "surprises."

Mr. BROOKS. Mr. Spea
previous- question on i
report.

The previous question
The SPEAKER. The qu

conference report.
Mr. LLOYD of Califorr

er, I object to the vote
that a quorum is not pre

the point of order that a
present.

The SPEAKER. Eviden
not present.

The Sergeant at Arms
sent Members.

The vote was taken by
vice, and there were-ye~
not voting 47, as follows:

Abdnor
Adams
Addabbo
Alexander
Allen
Ambro
Anderson,

Calif.
Anderson, Ill.
Andrews, N.C.
Andrews,

N. Dak.
Annunzio
Archer
Armstrong
Ashbrook
Aspin
AuCoin
Bafalis
Baldus
Baucus
Bauman
Beard, R.I.
Beard, Tenn.
Bedell
Bell
Bennett
Bevill
Biaggi
Blester
'Bingham
Blanchard
Blouin
Boggs
Boland
Bolling -
Bonker
Bowen
Brademas

[Roll No. 677
YEAS-384

Breaux
Breckinridge
Brinkley
Brodhead
Brooks
Broomfield
Brown, Calif.
Brown, Mich.
Brown, Ohio
Buchanan
Burgener
Burke, Calif.
Burke, Fla.
Burke, Mass.
Burleson, Tex.
Burlison. Mo.
Burton, John
Burton, Phillip
Butler
Byron
Carney
Carr
Carter
Chisholm
Clancy
Clausen,
.Don H.

Clawson, Del
Cleveland
Cochran

-Cohen
Collins; Tex.
Conable
Conte
Conyers
Corman
Cornell
Cotter
Coughlin

ith is a bill that Findley
isions and some FisherFithian
ernment in the Flood
ecognizes, and Florio
-meetings and Flowers

Flynt
agencies should Foley
y. The other side Ford, Mich.
rnmental func- Fraser
ess to something Frenzel

S. 5 does not- Gaydos
listinction. The Giaimo
scripts purports Gibbons

'Gilman
direments those Ginn
'ederal Reserve Goldwater
.1 with sensitive Gonzalez
. an alternative GoodingGradison
ibject to such Grassley
rements," that Gude

any advantage. Guyer
Hagedorn

agencies, com- Haley
be will be time Hall, li.
roductive. As it Hall, Tex.

Hamiltonnce committee, Hammer-
.e final triumph schmidt
tance. Like its Hanley
r, this legisla- Hannaford

Hansenprinciple but its Harkin
11 result in some Harrington

Harris
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Hinshaw Patten, N.J. Stanton. GENERAL LEAVE phases. After an initial 1-year period for
Jones, Ala. Peyser James V. Mr. TEAGUE. Mr. Speaker, I ask 'design studies and for setting perform-
Karth Qulllen Steelman
Lehman Rees Steiger. Ariz. unanimous consent that all Members ance standards based on in-use testing
McCloskey Risenhoover Taylor. N.C. may have 5 legislative days In which to of existing vehicle technologies, ERDA
Matsunagsa Rostenkowski Wylie revise and extend their remarks in the will contract for the purchase or lease of
O'Bar.a Runnels Young, Alaska
Passman Sisk Zefereti REcoRD on the bill, H.R. 8800. 2,500 vehicles within 21 months for de-

- The SPEAKER. Is there objection to livery within 39 months after enactment
The Clerk announced the following the request of the gentleman from of this act. The ERDA will insure wide-

pairs: Texas? spread distribution of these vehicles by
Mr. Lehman with Mr. Slsk. There was no objection. enabling individuals or businesses to
Ms. Abzug with Mr. Young of Alaska. Mr. TEAGUE. Mr. Speaker, Iyieldmy- lease 'r buy them. Within 54 months,
Mr. Matsunaga with Mr. Broyhill. self such time as I may consume. another 5,000 advanced vehicles, incor-
Mr. Zeferetti with Mr. Evins of Tennesseo.

Mr. Zeferetti with Mr. Eins or Tennessee. Mr. Speaker, H.R. 8800 will establish porating technological advances derived.
lr. de la Garza with Mr. Forsyther. a 6-year, $160-nmillion project in the En- from the first phase of the project will be
Mr. Chappell with Mr. Cederberg.

Mr. Badllo with Mr. Heinz. ergy Research and Development Ad- purchased or leased for delivery within
Mr. Hebert with Mr. Green. ministration-- DA-for electric and 72 months after enactment. Demonstra-
Mr. Hawkins with Mr. Fish. hybrid vehicle rsearch, development, tion maintenance programs. will also be
Mr. Fuqua with Mlr. Jones of Alabama. and demonstratio activities. The pri- established. The Administrator can buy
Mr. Rostenkowski with Mr. McCloskey. mary goal of the pr qct will be to ad- a lesser number of vehicles in each case

- Mr. Runnels with Mr. Conlan. vance the technologies cessary for im- but only if the response to the request
M~r. Taylor 'of North Carolina with lMr.

aMr. Talor North .parolina with Mrnto proved electric and hybr vehicles and for proposals is inadequate or if there
James V. Stanton.

Mr. Passman with Mr. Quilen. to demonstrate the commer l feasibil- is significant likelihood of displaying
Mr. Fountain with Mr. Steelman. ity of such vehicles as a pract alter- normal private procurement of the.e ve-
Ar. Bergland' with Mi. Peyser. native to gasoline-powered autos r ur- hidcles.
Mr. Ashley with Mr. Steiger of Arizona. ban and rural use. The project w - A loan guarantee program totaling $60
Mr. Clay with Mr. Karth. elude an evaluation and demronstra million will allow small firms with prob-
Ms. Collins of nlinois with Mr. Wylie. program involving about 7.500 vehicles. lems in raising capital to bid competitive-'
Mr. Ford of Tennessee with Mr. Rees. The bill H.R. 8800 was approved by the for the ERDA contracts and establish
Mr. Helstoski with Mr. O'Hara., Committee on Science and Technology m ufacturing capability.
Mr. Fatten with Mr. Hays of Ohio. in July 1975, and passed the House on, E A will also conduct studies of tax
Mr. Risenhoover with' Mrs. Heckler of

Massachuoe v ith rs. ecler September 5, 1975, by a 308 to 60 vote. It proviss, regulatory law, and other fac-
passed the Senate on June 14, 1976, by tors rela to the transportation system

So the conference report was agreed to. the substantial vote of 72 to 16 and last and elec ehicles. These findings, as
The result of the vote was announced week the.conference report on HiR. 8800. well as asses t of the long-range en-

as above recorded. was adopted by a voice vote in the Sen- vironmental an d onomle Impacts, will
A motion to reconsider was laid on the a-te. . be reported to the ngress on a regular

table. Electric and hybrid vehicles can play basis.
a significant role in reducing our de- I wish to particularly. commend.Con-

(Mr. MLELCHER aske an ' .endence on imported -petroleum for gressman MnrI McCORMACK, chairman of
permission to address the House for 1 transportation through substitution of the Subcommittee on Energy Research,
minute, to revise and extend his remarks other ener sources and through im- Development, and Demonstration; and
and include extraneous matter.) proved ener efficiency. In addition, use Congressman BARRY GOLDWATER, the

of these ven es will reduce urban air ranking minority member of the sub-
[Mr. MELvCHER addressed the House. and noise pollt. committee; and Congressmen BROWN and

His remarks will appear hereafter in the The two majo4 omponents of the OTTINGER for their hard work and'effort
Extensions of Remarks.] project established bI.R. 8800 are re- in bringing this bill to the floor.

search and developmen the one hand Mr. Speaker, H.R. 8800 is a good bill.
CONFERENCE REPORT ON HR. 8800, and demonstration on th other. It is It received the unanimous endorsement

ELECTRI AD H .RID VHiCE critical that the current stat f the art of the members of the Committee on
· O~HDrLOPMENT AND YRD EILRELECTRICH HYBRIDP EHIC be-significantly improved, /ecially Science and Technology and the strong
RESEARCHDEEO PE NF 1976 with regard to batteries and oth rpo- support of representatives of industry,

DEM.NSTAT.. ACT OF1976 tential energy storage systems. This n universities, and the scientific commu-
Mr. TEAGUE.r. Speaker, I call up only be accomplished by an aggressi nity. I urge the support of each Member.

the conference re t on the bill (H.R. research and development effort, utliz- this body.
8800) to authorize ithe Energy Re- ing the expertise of our scientific com- ask unanimous consent that all
search and Developmen dministration munity, university experts, and private MeRI rs have 5 days to revise and ex-
a Federal program of reseat, develop- industry. tend tir remarks in the REcorD when
ment, and demonstration de 'ned to Research and development efforts wehave ted action on the confer-
promote electric vehicle technolog and must emphasize energy storage technol- ence report.
to demonstrate the commercial feast - ogies including, advanced storage bat- Mr. Speaker yield such time as he
ity of electric vehicles, and ask unani teries and flywheels. Other technologies may consume tohe gentleman from
mous consent that the statement of the ed further R. & D. for hybrid vehicles Washington (Mr, McCor.AcI), -the
managers be read in lieu of the report. us a power source utilizing fuels such chairman of the subcommittee which

The Clerk read the title of the bill. as a rling engine or a fuel cell in handled the bill.
The SPEAKER. Is there objection to conjuncti with -an electric motor. (Mr. McCORMACK asked and was

the. request of the gentleman from Some of the orts on these electric and given permission to revise and extend his
Texas? hybrid vehicle chnologies under this remarks.)

There was no objection. act will benefit fr and contribute to, . Mr. McCORMACK. Mr. Speaker, H.R.
The Clerk read the statement. efforts associated wit ther ERDA pro- 8800, the electric and hybrid vehicle re-
(For conference report and statement, grams. The objective of research and search, development, and demonstration

see proceedings of the House of July 22, development activities on e vehicles bill, as it comes before us today in the.
1976.) will be to maximize the energy ciency, conference report, is esssentially the

Mr. TEAGUE (during the reading). durability, and recyclability of th m same as it was passed by the House by
Mr. Speaker, I ask unanimous consent ponent parts. Associated studies wilbe a five to one majority last September,
that the statement be considered as read. conducted in urban design and traffic except that it calls for a change in the

The SPEAKER. Is there objection to management to learn how to optimize schedule of the demonstration program
the request of 'the gentleman from' the future transportation system with for the purchase of the electri vehicles
Texas? regard to electric and hybrid vehicles. and it increases the flexibility for the

There, was no objection. The demonstration will involve three Administrator of ERDA in the purchase
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The PRESIDLNG OFFICER. Who that there will be no increase in the Mr. LONG. None, practically none. It
yields time? withholding tax starting tomorrow on is what they call negligible.

Mr. CLARK. Mr. President, I suggest taxpayers until we can act finally on the Mr. PROXMIRE. Less than $1 million?
the absence of a quorum. Tax Reform Act. Mr. LONG. Well, yes, less than $500,-

The PRESIDING OFFICER. The clerk Now, the pending bill is a bill that 000-well, less than $1 million.
will call the roll. passed the House by unanim s vote and Tax-exempt organizations are not ex-

The second assistant legislative clerk was reported unanimously om the pected to pay tax on investment income,
proceeded to call the roll. Committee on Finance. It me says and the income one receives from the

Mr. LONG. Mr. President. I ask unani- that lapsed option income is no be lapse of an option, an option that one is
mous consent that the order for the taxed to a tax-exempt educati given lapses, that is income, but that Is
quorum call be rescinded. charitable or religious organization. just something that someone did not

The PRESIDING JFFICER (Mr. other words, investment income is n think about because it is not a usual form
STONE). Without objeeon, It is so or- now taxed to these organizations, and income, and It is just something that
dered. lapsed option income in reality is a form uld be in the law and does not happen

of investment income so It is right to ex- tob there.
TAX TREATMENT OF SE empt this income as well. So this Is a Mr OXMIRE. Is there a Treasury

S ~ETIT purely technical measure to make the positionn this bill?
Mr. LONG. Mr. President, I s ~unani- law it is supposed to be and what most Mr. LO G. Yes, they are for it.

mous consent that, without prej cing of us thought it was already. Mr. PR E. They support it?
the rights or anyone and without o r- The amendment is to continue for-an Mr. LONG. es.
wise changing the parliamentary si additional 15 days the current withhold- Mr. PROXM I thank the Senator.
tion. we might temporarily lay aside th ing tax rate relating to withholding of The PRESID FFICER. The ques-
pending business and consider H.R. 3052, come collected at the source and relat- tion is on the en ent of the amend
which is Calendar No. 1105. to installment payments on the esti- ment and the third reading of the bill.

The PRESIDING OFFICER. And an ma income tax by individuals, and The amendment was ordered engrossed
amendment thereto. relat to the payments of estimated and the bill to be read a third time. The

Mr. LONG. Pardon me, Mr. President, income corporations, so that we may bill was read the third time and passed.
with a limitation of one-half hour to be take our ess and have enough time Mr. LONG. Mr. President, Imove to re-
controlled by the manager of the bill after we g back to finally.act on the consider the vote by which the bill was
and the minority leader. conferencer ort of the Tax Reform passed.

The PRESIDING OFFICER. Is there Act which; if aeed to, would continue Mr. SPARKMAN. I move to lay'that
objection? The Chair hears none, and the withholding athe same time motion on the table.
it is so ordered. The clerk will state the Mr. CURTIS. Mr. President, as -the The motion to lay on the table was
bill by title. ranking minority member of the Coi- agreed to.

The legislative clerk read as follows: mittee on Finance, I support both the The PRESIDING OFFICER. The Sen-
A bill (HR. 3052) to amend section 512 basic provisions of this bill (H.R. 3052) ThPR I N OF R.heSn

(b) (5) of the Internal Revenue Code of and the committee amendment offered ator from Florida s recognized.
1954 with respect to the tax treatment of the by our chairman.
gain on the lapse options to buy or sell The bill itself deals with the tax treat- GOVERNMENT IN THE SUNSHINE
securities. ment of gains on the lapse or termina- ACT-CONFERENCE REPORT

The Senate proceech toa consider the tion of options to buy or sell securities
bill, written by exempt organizations. Under Mr. CHILES. Mr. President, I submit

UP AMENDIENT N 413 the bill, these gains generally will not a report of the committee of conferencenp A~IEDM~NT `L~413the bill, these gains generally will not o .5 n s o t meiton S. 5, and ask for its immediate
Mr. LONG. Mr. Presiden I send an be subject to the tax on unrelated busi- consideration.

amendment to the desk. ness income. This bill will have a negli- Ter in
The PRESIDING OFFICER. The re-The PRESIDING OFFICER. he clerk gible revenue impact and the Treasury b saD b iE

~~~~~~~~~~~~~~~~~~~~~~~~~otwill b state b theamnden.will state the amendment. Department has no objection to its en- T esate c e
~~~~~~~~~~~~~~~~~~~~~~The legislative clerk read as follows:The legislative clerk read as follow actment.ws:

The Senator from Louisiana (Mr.LO The amendment offered by our chair- The committee of conference on the disa-
'he Senator'from Louisiana (Mr. LONIK greeing votes of the two Houses on the

proposes an unprinted amendment No. 413: man on behalf of the committee extends amendment of the House to the bill (S. 5)amendment of the Hfouse to the bill (S. 5)
At the end of the bill add the following e existing.level of Federal income tax to provide that meetings of Government

new section: I olding for a period of 2 weeks agencies shall be open to the public, and
SEc. 2. (a) The following provisions of the tember 15, 1976. This extension is for other purposes, having met, after full

Interpal Revenue Code of 1954 are amended neces to permit the Senate and House and free conference, have agreed to recom-by striking out "September 1. 19764 and in-
y serting oeu thereof " September 15, 1976: conf to complete action on the tax mend and do recommend to their respective

sertlng in lieu the' ei" e pt e' m be r1, j/S'f, te ra~76,;c " r -e:ocollt ato nLe? Houses this report, signed by all of the con-reform b The conferees are working Houses this report, signed by all of the con-
(1) section 3402(a) (relating to Income .

collected at source);collected at source); diligently complete action on this
(2) section 6153(a) (relating to install- mammoth of legislation. However, The PRESIDING OFFICER. Without

ment payments of estimated Income tax It now appears iat we will not be, able objection, the Senate will proceed to the
by individuals): and to complete the conference in time to consideration of the conference report.

(3) section 6154(h) (relating to install- pass the bill by September 1. Thus, this (The conference report is printed in
ment payments of estimated income tax by additional extension of withholding rates the RECORD of August 26, 1976, beginning
corporations).

(b) Section 209(c) of the Tax Reduction is necessary to maintain the status quo at page H9137.)(b) Section 209(c) of the Tax Reduction
Act of 1975 is amended by striking out "Sep- while the conferees complete action on Mr. CHILES. I urge the Senate to give
tember 1, 1976" and inserting in lieu thereof the tax bill. final approval today to the conference
"September 15. 1976". I urge favorable action both on the bill report on S. 5, the Government in the

Mr. LONG. Mr. President, on Septem- and the committee amendment. Sunshine Act. -Mr. L~ONG. lMr. President, on Septem- The PRESIDING OFFICER. The ques- Final approval of thislegislation will
bee 1, which means tomorrow, the with-holdn ta w i mhea toogowp t se tion is on agreeing to the amendment of mark the beginning of a new era in theholding tax is scheduled to go up because

ehod ngota sceuled yto o u cse the Senator from Louisiana. way our Government operates.we have not been able yet to enact the
Tax R eform Act which has a provision The amendment was agreed to. For the first time a large number ofTax Reform Act which has a provision
that would extend it. We have already Mr. PROXMIRE. Mr. President, will Federal agencies will conduct their most
agreed in the conference that we will ex- the Senator yield? important meetings in public.
tend the tax cut and withholding should Mr. LONG. Yes, I yild. This has never been done before at the
not go up. That will be before the Sen- Mr. PROXMIRE. -On the bill you say Federal level.
ate as soon as we can complete action on It passed the House unanimously? This act makes more meaningful the
the conference report. Meanwhile we are Mr. LONG. Yes. important principle that in a democracy,
proposing to extend for only 15 days Mr. PROXMIRE. Does it have any rev- the public has a right to know not only
the current withholding tax rates so enue effect? what its Government decides, but why,
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and by what process. Today many people
view their Government as to remote.
They cannot identify with it. This legis-
lation should help reaffirm that our Gov-
ernment is part of the people, not apart
from It.

The overwhelming effect of this leg-
islation should be to make our Govern-
ment stronger and the public's confi-
dence in our Government greater.

The bill will require agencies to make
some adjustments in the way they do
business. New attitudes may have to be
learned. and old ones changed. But I am
confident that the agencies can and will
implement this act in a way that is fully
in accord with the principles of openness
on which the legislation is based.

As one Member of the Senate, I intend
to do all I can to see that implementation
of this bill is both full and reasonable.

The House and Senate passed versions
of S. 5 were in most major respects
similar. The bill agreed upon by the
conferees' is substantially similar to-the
bill passed by the Senate last November
by a vote of 94 to 0.

All meetings among the commissioners
that head independent regulatory bodies,
or similar agencies, must be open as a
general rule. Meetings may be closed only
If the subject matter to be discussed falls
within 10 specified exemptions for sensi-
tive matters and the agency votes to
close the meeting. The agency must keep
a full record of any meeting that is closed
to the public. Other provisions require
timely public announcement of all agen-
cies and whether they will be open to
the public or not. An additional section
of the bill contains for the first time a
general statutory prohibition of ex parte
communications relevant to the merits
of agency adjudication. This section also
specifies the remedial measures that must
be taken in the event that an ex parte
communication does occur.

A full description of the differences-be-
tween the House and Senate versions,
and the resolution of those differences is
contained in the joint statement of
managers.

The following is a brief summary of
the resolution of the most important dif-
ferences between the two bills: -

First. Definition of meeting and related
terms.-The Senate defined meeting to
mean "the deliberations of at least the
number of individual agency members
required to take action on behalf of the
agency where such deliberations con-
cerned the joint conduct or dispositions
of official agency business."

The House defined "meeting" to mean
"a gathering to jointly conduct or dispose
of agency business by two or more, but at
least the number of individual agency
members required to take action on be-
half of the agency."

The compromise version defines
"meeting" to mean "the deliberations of
at least the number of individual agency
members required to take action on be-
half of the agency where such delibera-
tions determine or result in the joint
conduct or disposition of officlal agency
business, but does not include delibera-
tions required or permitted by subsec-
tions (d) or (e)."
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Second. Exemption for premature dis-
closure of information.-The Senate pro-
vision qualifying the exemption for pre-
mature disclosure of certain information
applied to the entire exemption, includ-
ing the portion applicable to any agency
which regulates currencies, securities,
commodities, or financial institutions, as
well as to all other agencies. In the com-
parable House provision, the qualifica-
tions on the exemption did not apply
to agencies which regulate currencies,
securities, commodities, or financial in-
stitutions. The actual wording of the
exemption was somewhat different in
the two versions as well. The compromise
position accepted the Senate language
and made it applicable to all agencies
other than agencies that regulate cur-
rencies, securities, commodities, or fi-
nancial institutions.

Third. Exemption for limitations on
disclosures in other statutes.-

a. SUNSHEINE ACT

The Senate permitted an agency to
close a meeting to protect "information
required to be withheld by any other
statute establishing particular criteria or
referring to particular types of informa-
tion." The comparable House clause ex-
empts "matters specifically exempted
from disclosure by statute-other than
section 552 of this title-provided that
such statute (A) requires that the mat-
ters be withheld from the public or (B)
establishes particular criteria for with-
holding or refers to particular types of
matters to be withheld;"

The conference substitute applies only
to a statute that either "(a) requires that
the information be withheld from the
public in such a manner as to leave no
discretion on the issue, or (b) establishes
particular criteria for withholding or
refers to particular types of information
to be withheld."

b. FErDO OF INFORMATION ACT PROVISION

The Senate did not amend the com-
parable provision now in the Freedom
of Information Act exempting from dis-
closure information specifically exempted
by other statutes. The House amended
the comparable provision in the Freedom
of Information Act to conform to the
Sunshine Act exemption. The conference
substitute is the House provision.

Fourth. Requirements for transcripts
or minutes.-The Senate required an
agency to keep a transcript or a elec-
tronic recording of closed agency meet-
ings. The transcripts or electronic re-
cordings were to be maintained for at
least two years, but disclosure of tran-
scripts containing sensitive matters was
protected. The House did not require an
agency to keep transcripts of closed
meetings. Instead, it required the Gen-
eral Counsel to certify publicly that the
meeting may be closed under one of the
exemptions and to state the relevant
exemption. This information would have
been kept as part of the minutes of the
closed meeting. The minutes would also
have included information on the gen-
eric subject matter of the meeting and.
actions taken on them. The House also
required each agency to maintain and
disclose minutes of open meetings.
, Under the compromise the agency is
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required to keep a verbatim transcript or
electronic recording of each meeting or
portion closed to the public unless a
meeting has been closed under exemption
8, concerning bank reports, exemption
9(a), concerning information likely to
lead to financial speculation, and exemp-
tion 10, concerning adjudicatory pro-
ceedings or civil actions. In such case,
the agency may elect to make either a
transcript, an electronic recording, or
minutes containing a full and clear de-
scription of all matters discussed and all
views expressed on any matter discussed,
as well as an accurate summary of any
actions taken and the reasonff expressed
therefore.

The compromise substitute also re-
quires that before a meeting may be
closed the General Counsel or Chief Legal
Office of the agency must certify that in
his or her opinion the meeting may prop-
erly be closed and the reasons therefore.

Fifth. Venue.-The Senate provided
that suit to enforce -the act may be
brought where the headquarters of. the
agency are located or where the plaintiff
resides. In the House version, suit may
be brought in the District of Columbia,
where the headquarters of the agency
are located, or where the meeting in
question -is held. The compromise sub-
stitute is the same-as the House pro-
vision.

Sixth. Review by Appellate Court of-
compliance with act.-The Senate pro-
vided that a court that otherwise has
jurisdiction to review an agency's action
may, as part of that review, "inquire
into violations by the agency of the re-
quirements of this section, and afford
any such relief as it deems appropriate."
The House contained no comparable lan-
guage. The conference substitute adopted
the Senate wording.

Seventh. Personal liability of agency
members for litigation costs.-The Sen-
ate authorized an individual agency
member to be named as a defendant. It
permitted a court to assess reasonable at-
torneys fees and other litigation costs
against an agency member if the agency
member had intentionally and repeated-
ly violated the Act. The House bill did not
provide that an individual agency mem-
ber may be held personally liable for such
litigation costs. The conference substi-
tute follows the House bill.

Eighth. Ex parte communications.-
A. DEFINIrIoN OF EX PARTE COMMUNICATIONS

The Senate bill prohibited "ex parte
communications relevant to the merits."
The House bill contained a similar
phrase, but in addition specified that an
ex parte communication "shall not in-
clude requests for information on or sta-
tus reports relative to any matter or pro-
ceeding covered by this subchapter." The
conference substitute is the same as the
House amendment, with a Senate
amendment to strike the words "infor-
mation on or."
B. APPLICABIIrY OF PROHIBrlION TO PERSON

WHO CAUSES Ex PATZE COMMUNICATIONS

The Senate prohibited an interested
person from making, or knowingly caus-
ing -to be made, an ex parte communica-
tion The House provision did not Include
the word knowingly. The conference sub-
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stitute is the same as the Senate lan- mont (Mr. LEAHY) and others be referred The PRESIDING OFFICER. IS there
guage. jointly to the Committees on Agricul- objection to the present consideration
c. APPMrC rY or AcGENcY SANCTIONS TO ture and Forestry, Banking, Housing of the bill?

PARTY WHO MAKES oI CAUSES EX pARsT and Urban Affairs, Commerce, and In- There being no objection, the Senate
coMMNICATION . terior and Insular Affairs. proceeded to consider the bill.

The Senate provides that upon receipt The PRESIDING OFFICER. Is there Up AMENDMENT 414
of an ex parte communication knowingly objection? Without objection, it is so Mr. CRANSTON. Mr. President, I senmadeor knowingly caused to be made by ordered. Mr. CRANSTON. Mr. President, I send

to the desk an amendment, which is ana party, the agency may-require the party amendment designed to permit the VA
to show cause why his claim should not REMOVAL OF INJUNCTION OF SE- hospital system to join and participate
be adversely affected. It authorizes the CRECY-EXECUTIVE O, 94TH CON- in the swine flu program. It has been
agency to rule against a party 'who has 'GRESS, 2D SESSION cleared on all sides.knowingly committed a violation of the
rules against ex parte communications Mr. CLARK. Mr. President, as in exec- The PRESIDING OFFICER. The
or knowingly caused such a violation utive session, I ask unanimous consent amendment will be stated.
The House did not require that such that the injunction of secrecy be removed The legislative clerk read as follows:
communications be made knowingly. The from the Internatio a Convention for The Senator from California (Mr. CrAN-
conference substitute is the same as the the Safety of Life at 1974, done at srow) proposes an unprinted amendment No.
Senate version A orLondon, November 1, 14-Executive 0, 44.

Ninth. Federal Advisory Committee 94th Congress, 2d sessi -transmitted The amendment Is as follows:
Act.-The House amended the Federal to the Senate today by e President Add at the end of the bill the following
Advisory Committee Act so that an ad- of the United States, and thetreaty new section:
visory committee meeting may be closed with accompanying papers be erred to SEC. 3. (a) In order to assist the Secretary
for the same reasons applicable under the Committee on Foreign Rela s and of Health, Education, and Welfare in carry-the Sunshine Act to the closing of an ordered to be printed, and that the ing out the National Swine Flu Immunlza-athe Sunshine c to Snte losntg n dt' ese pie n tofa tion Program of 1976 pursuant to subsection
agency meeting. The Senate contained "dent's message be printed in th (j) of section 317 of the Public Health Serv-
no comparable amendments of the Fed- The PRESIDING OFFICER. Witho ice Act (42 U.S.C. 247b). as added by Public
eral Advisory Committee Act. The con- Objection, it is so ordered. w 94-380, 94th Congress (August 12, 1976),
ference substitute is the same as the The message from the President is as tAdministrator of Veterans' Affairs. in ac-
House language. follows: cr ce with the provisions of such subsec-

ouPresidelnguag, . I ........ itiskintion o, may authorize the administrationMr. President,. I think it is kind of To the Senate of the United States: of vaci procured under such Program and
fitting that on the 200th birthday of this I transmit herewith, for the advice and provided the Secretary at no cost to the
country we determine that our people consent of the Senate to acceptance, the Veterans' tration, to eligible veterans
are mature enough after 200 years so International Convention for the Safety (voluntarilyre ting such vaccine) in con-
that they will be able, be qualified and of Life at Sea, 1974, -done at London, nection with theovson of care for a dis-oz~ ~ ~ ~~~~~~~~~blt under a f titl74oe 38, U~naoencapable of seeing how their business is November 1974. The report of the at de 17 of title 38 United~oeor1 lv'la 'me report oz mheconducted~~~~~ ~ ~ ~ .y th -~o~ra ag ~ ~s States Code, in any h~hcare facility un-conducted by the Federal agencies, and Department of State is enclosed for the der the jurisdiction of the Administrator. nder the Jurisdiction of the Administrator. IUI urge the adoption of the report. information of the Senate in connection carrying out such Program, the Secretary

The PRESIDING OFFICER. The ques- with its consideration of the Convention. may provide the Administrator with such
tion is on agreeing to the conference I also transmit a copy of the Final Act vaccine at no cost to the Veterans' Admin-
report. of the International Conference on istratlon.

The conference report was agreed to. Safety of Life at Sea, 1974, held at Lon- (b) Notwithstanding the provisions of sub-
Mr. CHILES. Mr. President, I move to don from ctober 21 to November 1, 1974. section (k) of such section 317. any claim orreconsider the vote by which the con- Nm technical amendments suit for damages for personal injury or death,reconsid ~ ~ ~ ~ ~ Nuerthvoebwhctecon- =.mc~al a edments to

ference report was agreed to. the 1960 of Life t Sea Conven- in connection with the administration of
e rence report w ae ed to. t he 1960 Sa of Life a td Sa C one n- vaccine as authorized by subsection (a) of

oMr. CLARK. I move to lay that motion tion have b ped and accepted by this section, allegedly arising from the. mal-on the table. the depository oaztion since 1966. practice or negligence of personnel granted
The motion to. lay on the table was The United States as accepted all of immunity under section 4116 of such title

agreed to. these amendments. wever, none of 38 while in the exercise of their duties in or
them have received the essary explicit for the Department of Medicine and Surgery

ANTITRUST CIVIL PROCESS ACT acceptance by the require wo thirds of of the Veterans' Administration, shall be con-
AMENDMENTS OF 1976 the contracting governmen to enter sidered and processed in accordance with theC - provisions of such section 4116, and the re-into force. T1h. 1e974 IC" o netoX~'nrp-The Senate continued with the con- rates allof the me dmentis and covery authority provided the United StatesTh.erates....al of the amendments...... and h ro under paragraph (7) of such subsection (k)sideration of the message from the House an improved pr ure which l shall not be applicable to such claims or

of Representatives announcing its ac- erate accept ance of future ametonsuch claims orsuits.
tion on the amendment of the Senate to to the technical regulations. I recommen
the bill (H.R. 8532) to amend the Clay- that the Senate give prompt considera- Mr. CRANSTON. Mr. President, this
ton Act to permit State attorneys general tion to this Convention and consent a n ent will permit the Veterans'
to bring certa' antitrust' actions, and acceptance. A istration health care facilities tofor other purpoese GERALD R Fo. particit in the national swine flu im-

The PRESIDING CER. The ques- THE WHITE HOUSE, August 31, 1976. munizai program. This amendment -
tion recurs on the Ao k amendment. has been c ed by all members of the

Mr. CLARK. Mr. Pres I suggest Committee o terans' Affairs, where I
the absence of a quorum.

The PRESIDING OFFICSER,. ~Plerk' - WILLIAM S. MIDDLETON MEMORIAL - serve as chairmar.of the Subcommittee
The.PR.I.I..O....E. - clerkM .on Health and H Is, and will, I be-will call the roll. VETERANS' HOSPITAL

The second assistant legislative cllieve, be accepta e eo other body,Tproceeded to call the roll. e eCl Mr. CRANSTON. Mr. President, I ask In April we appropria d $135 million
Mr. CLAR . Mr. President, I ask unn- imous consent that the Senate pro- in Public Law 94-266 for a national pro-

imous consent that the order for the to the immediate consideration of gram of immunization against swine flu.
quorumcall b rescided. o. 109, H.R.9811,which hasQimous consen thateode te en August 12, 1976, we enacted the national

ojcin The PRESIDING OFFICER. Without bence dal h a rud. 'swine-flu immunization program of 1976,
objection, it isso ordered. ThePR ING OFPublic Law 94-380, establishing. a clear

quorum ca~~~~~~~~~~~wll be rscinded- byttenN.........

Sroz) The b will bestatd by ttle.s nlegislative basis for that program, im-

JOINT REFERRAL OF A BILL A bill (H.t. 9811) to designa posing certain conditions on the conduct

~~~~~~~~~~August 12R 981976, we anated the nationa

ans' Administration hospital in Madison of that program, and dealing with theMr. CLARK,. Mr. President, I ask Wisconsin, as the "William S. Middleto difficult potential liability problem which
unanimous consent that a bill introduced Memorial Veterans' Hospital," and for other had stalled initiation of the program by
earlier today by thZ Senator from Ver- purposes. HEW.
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